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1. 


IS A STATEMENT OBTAINED FROM AN ACCUSED INADMISSABLE BECAUSE OBTAINED IN 
VIOLATION OF RULE 5(a) (>) OF THE FEDERAL RULES OF CRIMINAL PROCEDURE. 


| 
2. | 
IS A STATEMENT OF AN ACCUSED FREE FROM THE RULE OF EXCLUSION FOR VIOLATION 
OF RULE 5(a) (b) OF THE FEDERAL RULES OF CRIMINAL PROCEDURE WHERE THE IN- 
TERROGATING OFFICERS OBTAINED THE SAME IN PURSUIT OF A DUAL PURPOSE, AND 
MAY THE FACT OF ILLEGAL DETENTION IN VIOLATION OF RULE 5(a) (>) BE CONSID- 
FRED A FACTOR IN DETERMINING THE VOLUNTARY NATURE OF ANY STATEMENT SO OB- 
TAINED. 


3. 


UPON THE ISSUE OF ENTRAPMENT IS THE ACCUSED ENTITLED TO AN INSTRUCTION THAT 
THE JURY SHOULD ACQUIT IN THE EVENT THE GOVERNMENT AFFIRMATIVELY SHOWS NO 
PREDISPOSITION, BUT WHERE ITS EVIDENCE REVEALS THAT THERE WAS NO INFORMATION 
OR KNOWLEDGE THAT THE ACCUSED WAS ENGAGED IN CRIMINAL ACTIVITY PRIOR TO THE 
INDUCEMENT OF GOVERNMENT AGENTS. 


| 

| 
, | 
| 
WHERE THE ISSUE IS ENTRAPNSNT AND THE ONLY WITNESSES ARE R AGENTS OR 
{HE INFORMER, IS IT PROPER FOR A TRIAL COURT TO PREVENT ALL EXAMINATION 
TO SHOW THE BACKGROUND LEADING TO THE SELECTION OF THE PARTICULAR INFORMER, 
AND TO CHARACTERIZE LEADING QUESTIONS ADDRESSED TO ADVERSE WITNESSES AS 
TESTIMONY. | 


| 
| 
5. | 
1S AN ACCUSED DENIED DUE PROCESS OF LAW WHEN HIS RIGHT TO THE EFFECTIVE 


ASSISTANCE OF COUNSEL IS DESTROYED BY THE CONCERTED EFFORTS OF NARCOTIC 
AGENT AND THE PRESELECTION OF COUNSEL BY THE PROSECUTOR. 


Questions Presented 
Jurisdictional Statement 
Statement of the Case 
Statutes and Rules Involved 
Summary of Argument 
Statement of Points 


Argument 


I Statements obrained from the appellant were 
inadmissable against her in a trial because 
they were involuntary as a matter of fact | 
and were obtained in violation of Rule 5(a) (bd) | 
of the Federal Rules of Criminal Procedure and | 
deprivation of the appellant's right to obtain 
counsel. 


II The trial Court erred in denying appellant's 
instructions as to entrapment and her statement. 


ITI The appellant was entrapped as a matter of law. | 

Iv The trial Court erred in limiting the cross- 
examination by defense counsel and permitting 
improper latitude to government counsel. 


Appellant was denied due process of law and of | 
her right to the advice of counsel. ! 


Conclusion 
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Jurisdictional Statement 


Appellent, defendant below, was tried end convicted in the United 
States District Court for the District of Columbie upon en iodietusnt in 
Criminsl Cese tunber 289-62 charging multiple violations of the Feders) 
nereotic laws. (Title 26'U.8.C. 4706(e), 4705(e); Title 21 U.S. C. 176.) 
Upon conviction of fifteen (15) counts in the indictment, the Court imposed 
& geasral ten (10) year sentence. This is an appeal from the ssid judgeent 
of conviction. Appellant’ filed timely notice of eppesl and the jurisdiction 


of this Court is invoked under the provisions of 28 U.S.C 1291 and Rule 37 


of the Federal Rules of Criminal Procedure. 


STATEMENT OF THE CASE 


1. Procedural History 


| 

On Adril 2, 1962, appellents Norman and Valeria Pannell were charged 
along with Charles Matthews, Ellen Phelps, Roland Henry, Clinton Johnsen 
and Doris Gardiner in an indictment containing one Count of conspiracy to 
violate the federal narcotics laws and twenty-ene Counts of substantive 
violations of 26 U.S.C. 88 4704(a) and %705(s) ‘and 2} U.S.C. é 174 (J.-A. 1). 
The Pannells were charged in Counts 8, 9 and 10 involving an alleged trans- 
action on January 22, 1962. After trial by jury they were convicted on 
@ctober 13, 1962, on these Counts; Charles Matthews was convi¢tea on Counts 
2, 3 and 4 ond acquitted on Counts 5 through 22; appellant Doris @ardiner 
was convicted on Counts 5, 6, 7, 11, 12, 13, 14, 15, 16, 17, 28, 19, 20, 21 
and 22 as charged. Verdicts of not guilty were entered as ra ell defendants 
on the conspiracy count, and as to Ellen ™helps and Roland Henry on all 
counts of substantive violatiens with which they were charged) (J.A. 236, 237) 
Appellant was sentenced to serve o term ef ten (10) years sn the verdict of 
guilty and filed timely notice of appeal. Partial Scungarinte were authorized 


for oppéllont Gardiner ond this appeal was permitted to be prosecuted with- 
| 


out prepayment of costs. 


®@. The Trial 


The trial below extended over a period of approximately 


<0 


month and a majority of the testimony, save the continuity questions was 
duplicated. This occurred decause there was a hearing out of the presence 
ef the jury om the sémissibility of slleged statements made by the appellant 
to test their admissibility es a matter of law, and, when this was not ac- 
complished, the same testimony wes adduced so that the matter might be sub- 
mitted to the jury as = matter of fact. For brief purpose here, the sub- 
stance of the testimony is reflected without attempting to distinguish be- 


tween the two, in as much as the issues will not require a separate approach. 


PRELIMINARY PROCEDURE 


At the outset appellant requested 2 comtinuanee because her counsel had 
extereé his appearence only four (4) days before trial. Explanation was 
offered that comsel representing her prior thereto had been relieved because 
of facts surrounding his sppearance for appellant through the instigation of 
trial counsel for the govermment. (G.A. 1-14). Notice wos given to govern- 
ment counsel four (4) days in advence suggesting that his prior pre-indict- 
ment activities in comection with certain statements obtained from appellant, 
ana, his comnection with tbe selection of the prior coumsel, made it probable 
that he would also have to appear as a witness. The Court denied the motion 
and discounted the suggestion made with reference to the trespass on appel- 
lant's right to counsel end freedor fror self incrimination from whieh the 
conduct of government trical counsel could not be conveniently disassociated. 


(G.A. 11). 


i G.A. refers to Gardiner Appendix to distinguish it from the Joint Appendix 
utilized for certein portions of the extensive record. 
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He testified that he made no plans with Jackson for his visit to 
appellant's home on the evening except to meet him at 8:15 PM. (G.A. 146- 
149),that he understood that he would pose as Jackson's brother but that was 
because they had done it before. (Tr. Pg. 810, G. A. Pg. 49). He denied 
that he had been to her house before January 11, 1962 (G. A, 42), or had been 
a social guest. He was not surprised when Jackson said tall narcotic tran- 
sactions would be with him. (G. A. 151). He did not know whet Jackson had 
said to appellant prior to their visit nor did he ever make Anquiry. (G. A. 
49-50). He did not have any suspicion or information that appellant was 
engaged in the narcotic business prior to his visit on the night of January ll. 
(G. A. 150-153). | 

The reason that Jackson became an informer was that he had something 

s | 
over his head, the same as the ‘others. Efforts of appellant 's counsel to 
develop the fact that the narcotic bureau had been investigating the "case" 
on trial prior to January 11, 1962, were prevented (G. A. 140-145). witness 
testified that he never found out that his fellow agents were investigating . 
the case just about the time that he first met Joseph Jackson, (Tr. Pg. 1382, 
1383, G. A. 140 - 141), but cross-examination was frustrated even though he 
was shown to have sworn to an affidavit along with his fellow narcotic 
agmts, (Defendant's Exhibit 7 for identification), in which they swore to 
this state of facts. (Tr. Pg. 1383, 1387, 1389, G. A. 141, 142-143.) He 
testified that he had a conference with fellow agents Reed, Henegan and 
Jones six or seven hours prior to the arrest of the appellant, and another 


| 
about 1:00 P.M. (T. Pg. 1392, G. A. 146). 


JOSEPH JACKSON | 

He knew appellant 5 years, they met in prison (R. Pg. 1610, G. A. 189), 
when he was serving time for robbery. That by his suggestion, mother and 
children visited with her at Ocoquan. That they exchanged gifts; he first 
became a "special employee" for the Narcotics Bureau in | 1961. He was 
married (R. Pg. 1636, G. A. 205), and was undivorced. The cer he was driving 
belonged to a Mrs. Savoy, a girl friend (R. Pg. 1624, 1627, 6. A. 199). He 
visited appellant at her home, took her to work on one occasion and picked her 
up on others at her place of employment. He had been convicted of robbery, 
and possession of a dangerous weapon (R. Pg. 1671, G. A. 213). He had been 
questioned about a twenty dollar ($20.00) counterfeit bill ‘lees prior to his 
employment as informer. | 

He never knew, had, or give any information that appellant either had or 
was dealing with narcotics. He made arrangements to tneroduce Brosdnax, & 
narcotic agent, to Doris and that the first thing he said ws "All narcotics 
transactions will take place with my brother" (R. Pg. 1617, &. A. 195)"Ricky". 
That at this time he had an income of $175,00 per week (R. Pg. 1620, G. A. 
197). He didn't know that he told her about his employment @. Pg. 1623, G. A. 
198). He never knew anyone or associated with anyone who dealt in narcotics 
(R. Pg. 1617, G. A. 194-5). He first denied (R. Pg. 1628, ¢. A. 199), then 
admitted (R. Pg. 1631, G. A. 202), that he told Doris he vas "in trouble in 
Virginia, and that he needed money." He didn;t recall telling herhis car was 
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in "hock", but couldn't have hocked another person's car. He didn;t recall 


whether he had told Doris he needed $1,500.00. He said he was employed up 
until Decenber 4, 1961 (R. Pg. 1636, G. A. 205). | 

He went to see her twice with Broadnax -- He was paid through January, 
1962, for the initiation and development of the case against Doris Gardiner 
but only for the use of the Savoy automobile alone, as he didn't need the 


money. (Tr. Pg. 1672). 


ae | 


EVELYN 5. ROBERTS 
Sister of appellant! --That during December, 1961, or January, 1962, 


she met Joseph Jackson anc "Ricky" (@. Pg. 1661, G. A. 208), whom she saw at 


her home frequently, because of which their mother asked if Ricky was his 


brother's bodyguard. Received a telephone call in January, 1962, from 
Ricky. (The Court refused to permit the testimony of the conversation). 
CARL BH. MC INTYRE 
Parole officer fo Jackson -- not permitted to testify as to his 


investigation of Jackson's visit to Occquan. 


DORIS L. GARDINER 
She met Joseph Jackson while at the Reformatory for Women (Tr. Pg. 
1678, G. A. 214); they exchanged letters and gifts; he sent her money and his 
family visited with her.’ His mother and daughters: He indicated he was 
separated and getting a divorce from his wife. He made an unpermitted trip 
tc visit me while on parole under the name of Jameel Ahmad (R. Pg. 1679, 
G. A. 215). 
She was released December 2, 1961. She had trouble getting a job 
(R. Pg. 1685, G. A. 220). Her first employment was December 27. She had 
been seeing Jackson about four (4) times a week (R. Pg. 1688, G. A. 223), 
and had received $100.00 in cash from him between her release and shortly 
after Christmes. She had mot used or trafficed in narcotics up until the 
time she met “Ricky”. Her salary at Gordon's was $1.00 per hour, about 
$33.00 per week net. 
Their relationship became more serious. He pretended to be working 
as a mechanic, in 2 government gerage (R. Pg. 1689, G. A. 224). In the . 
latter part of December or early January he told her he was in trouble and 
had shot 2 man. He had to get $1,500.00, and he asked me to loan it,then 


asked me if I could get him some drugs. Despite thefact she disclaimed any 


contacts to obtain drugs he endeavored to see her every day at work and at 
home (R. Pg. 1691, G. A. 226), and asked her if I was going to let him go to 
jail for $1,500.00 when I knew I could get drugs for him. He had discussed 
marriage with me. He started drinking. Ricky was presnet vhen he told me if I 
could get drugs for him, his brother would sell them in Baltimore for him 
(R. Pg. 1693, G. A. 227). | 

She first saw agent Hennegan with other agents on March 8, 1962, about 
4:00 P.M,, when he arrested her for narcotic violations (R. Pe. 1694, G. A. 
228), at her door. They sea rched me for drugs and my mother said she would 
inform my parole officer, but they said he already knew. I aksed them who I 
was suppsed to sell drugs to and they said Thomas Broadnax. | I told them I 
didn't know anybody by that name. We had no further conversation, Officer 
Hennegham was driving; I was in the rear between officers Jones and Reed. 
We went to the Narcotics Bureau at the Treasury Department. | Officer Broadnax 
was not there. | 

They went to a cabinet and showed me the warrant, vbich I read. They 
first asked questions about Broadnax, whom they said was an agent who had been 
to my house and he had secured drugs (Tr. Pg. 1701). I denied their accusa- 
tions until around 7:00 or 7:30 P. M, I had remained silent sometime. They 
told me if I wanted to make it light on myself I couldtell tham about it 
(Tr. Pg. 1702). They told me about ay "ggod time” yet to be served, and 
that they had five sales “on me", and I could get 10 to 40 years on each one. 


I still did not make a statement (Tr. Pg. 1703). They then| produced Broadnax, 


who said, “Doris, I'm sorry, I ama Federal agent." I asked him,"Why did 


Joe do this to me?" He told me its one of those things; Joe! was jammed up- 
against the wall. | 

The agents then told me they didn't want me, they wanted someone else 
and I could lead them to those people, and if I did I voulda't have to do any- 


| 
thing but my back-up time. They = they would do everything they could 


for me and they would speak to the United States Attorney (Tr. Pg. 1704). 


I did not sign anything that evening. I was there until about 10:30, when 


they took me to get 2 hamburger and then to the Women’s Bureau(Tr. Pg. 1705). 


On March 15, I saw Mr. Smithson. I knew I was going to meet hin. 
The agents came to the jail, left me some money, and said they had ar- 
ranged it. 

Mr. Smithson told me he understood that I wanted to cooperate. He 
talked about my time; he was going to drop all charges but he couldn't 
do anything about my parole time, but he would speak to Mr. Rivers. 

He asked me if I had an attorney. I told him I hadn't, as I had 
mo money. He told me he could get Mr. Tinney for me. He told me he was 
the attorney in the Catfish turner case. He came in and Mr. Smithson 
introduced me and left the room. I told him they had questioned me, 
showed me some pictures and wanted we to cooperate with them and I had 
said I would. He told me to cooperate with Mr. Smithson and the Federal 
agents to the fuliest extent. I also talked to Mr. Davis, my parole 
officer. He told me I was in trouble and he understood I was 
cooperate. I told him I had no other choice. 

Messrs. Reed and Henaghan came back and said Exhibit 15 was not 
complete end Mr. Saithson wanted more data concerning the case. They 
conferred with me for 4 or 5 hours, until about 5: 30 or 6:00 P. M. 

They brought some papers for me to sign. I signed them all. Messrs. 
Henaghan and Reed visited me afterwards at the jail and told me I 
would have to go before the Grand Jury. I was crying on the day for 
Grand Jury. Mr. Reed sent for Mr. Smithson; he came down to the jury 
room and told me he was'going to have Mr. Acheson write 4 letter to 


the Parole Board so that they would take the detainer off of me and he 


ais 


| 
would have my bond cut. My bond was cut after I testified, | Mr. Tinney 


came over. Later Mr. Reed and Mr. Morrison came over to the jail. They 
| 

told me they couldn't do anything anc I would have to plead guilty to 
| 

the sixth count of the indictment and I wouldn't get over 10 years. 


| 
Officer Broadnax came in on March 8, I was quite upset, it was more 


| 
than tears. One of the officers sent for some socas. I took some aspirin 


and a tranquilizer I had in my pocketbook (J.A. 91). I Left these at the 
Women's Bureau. | 

They started questioning me again in about fifteen or twenty minutes. 
They said they had been watching me for days. They showed foe pictures 
of Roland Henry and Ellen Phelps (J.A. 93). They also said) they would 
help me if I cooperated. They said they didn't want me, it wes some 
other people that they had been investigating. They named them. They 
wanted me to involve the three people named. I said I didnt know Roland 
Henry, but I did know Phelps and Matthews (J.A. 95). After this I asked 
them what they wanted me to do and then “cooperated” (J.a. 97). The 
questioning stopped at about 9:45 (J.A. 98). That I saw Mr, Smithson 
for the first time on March 15, 1962 in the presence of Agents Reed and 
Hennegan at which time he said he had been informed that I had made a 
statement and wanted to cooperate with the government by cubes a govern- 
ment witness, (J.A. 99). He also said if I decided to sedpeeses and be- 
come & government witness he would drop all charges, but he said the 
statement I had made was not enough and he needed more details. I talked 


to him about by 'good time'. He also asked me if I knew Mri. Tinney who 
| 
had worked on the Catfish Turner case and since I didn't have an attorney 


he was going to arrange for me to talk to him, which he did. (Tr. Pg. 1735). 


The talk with Mr. Smithson lasted about half hour, then I talked to Mr. 
Tinney who told me to cooperate with the agents and Mr. Smithson to the 
‘fullest extent’. 

Mr. Smithson came back into the room and asked me if I was satis- 
fied and I told him Mr. Tinney told me to 'go along’; he left me with 
the agents who questioned me again from about 11:00 A. Mz to 3:00 P. M., 
I was given some food also (J.A. 101), I signed a stack of papers, which 
I also initialled where I was told typographical errors appeared; I did 
not read the papers. This was the first time I had signed anything. (J.A. 
102). 

Mr. Tinney came to'the jail later and told me I would have to tes- 
tify before the Grand Jury (J.A. 102). I had several attorney's attempt 
to visit me at the jail but Mr. Tinney had written a letter to the jail 
authorities not to permit me to have such visitors unless I had first 
requested them. (J.A. 103). When Agents Reed and Hennegan visited me at 
the jeil I told them I wasn’t going to testify because ny detainer had 


not been lifted. They got in touch with Mr. Smithson and he met me at 


the door to the Grand Jury room and promised to get my bond cut and speak 


to the parole officers. I then went in and they used the statement I 
made on March 15 to question me by. 
THE RECORDINGS 
The Court recessed to permit the hearing of 4 tape of the conver- 
sations had between appellant and the narcotic officers, (Tr. Pg. 1451, 
1454). Motion to strike statement of appellant overruled again, (Tr. Pg. 
1465). The recordings were ruled to be unintelligible, (Tr. Pg. 1465, 


G.A. 164) 


JOHN E. THOMPSON 
| 
He was in the Narcotic Bureau when the agents brought ithe appellant 


in and he was there with a recording machine by pre-arrangenent with the 


other agents, through radio communication (Tr. Pg. 1470, G.A. 158). He 

had placed the microphone in Agent Hennegan's desk. Attempts by appellant 
to develop what went on in the first thirty five minutes through witnesses 
who listened with a receiving head-phone set were rebuffed, cr. Pg. 1480- 
1484, G.A. 163/4). 


FREDERICK SMITHSON 


He was one of the attorneys selected by his office to supervise 
| 
and authorize the issuance of warrants sought by the Narcotic Bureau 


among other enforcement agencies in the District, and that he had no 
memoranda or recollection whether he did or did not perform chet function 
in this case. (Tr. Pg. 1181, G.A. 100). He had been alerted to the fact 
that the agents had secured a statement from appellant on March 8, prior 
to the 15th and more than likely on March 9. He was also informed that 
appellant wanted to become a government witness and that "obviously" 

the statement of March 8 (Exhibit 15, J.A. 78, Tr. Pg. 1288) was not 4s 
full in preparation for any case ‘he’ might consider for submission to 
the Grand Jury. (Tr. Pg. 1192, G.A. 186). Witness cestified that he was 
"generally' familiar with the circumstances surrounding and Iaethods used 
in the taking of appellant's statement on March 8 on the morning of 

March 15. (Tr. Pg. 1193, G.A. 107/38). That he did not have a discussion 
with appellant about dismissing all the charges before Mr. Tinney talked 


to her (On Direct, G.A. 109-112), and he did have such a conversation 


with appellant (Oo Cross Examination by Mr. Hantman, Tr. Pg. 1207/8, 


G.A. 114/5) BOTH BEFORE AND AFTER Mr. Tinney came in. When ‘he told her 


he could not and would not he meant that he thought it was inappropriate 
(Tr. Pg. 1208, G.A. 115). | He had made arrangements for Mr. Tinney to 
*speak’ to appellant before his conversations with appellant on March 15, 
and before he actually was called in:to see her he knew that she had no 
money to hire a lawyer, (Tr. Pg. 1208, G.A. 115), that he had told Mr. 
Tinney of her poverty before Mr. Tinney had talked to appellant on March 
15. He didn't remember whether he had recommended a reduction in her 
bond, (Tr. Pg. 1206, G.A.'114), or had talked with her about it. His re- 
collection of the extent of his conversations with appellant prior to the 
time Mr. Tinney put in his appearance (on Direct Examination)(G.A. 113) 
consisted merely of identifying himself, warning her and asking her to 
speak to Mr. Tinney, 

WILLIAM A. TINNEY, JR. 

He met appellant for the first time in the Courthouse in an ante- 
room off of the District Attorney's office after receiving a call from 
Mr. Smithson (Tr. Pg. 1226, G.A. 125), that he first saw Mr. Smithson 
in his office, but he wasn't clear whether appellant was present, or 
in what office he saw either or both of them. He didn't know whether 


appellant had or had not signed some papers when he had arrived (Tr. Pg. 


1230, G.A. 128). Appellant never signed any papers in his presence, but * - 


he ’gleamed’ that she was about or had signed some. (Tr. Pg. 1232, G.A. 
129). He didn’t recall how long appellant had been in custody because 
he didn't anticipate ‘this’ development. (Tr. Pg. 1233, G.A. 130). He 
told appellant that it was his considered advice (which he used fre- 


quently) that she was to sign any statements "she felt free to sign' 


about her participation and that of anybody else. (Tr. Pg. 1237, G.A. 


132). 


| 
testifying or from producing books, papers, or other 
evidence on the ground that the testimony or evidence 
required of him may tend to incriminate him or sub- 
ject him to a penalty or forfeiture. But no such wit- 
ness shall be prosecuted or subjected to any penalty 
or forfeiture for or on account of any transaction, 
matter, or thing concerning which he is compelled, 
after having claimed his privilege against self-in- 
crimination, to testify or produce evidence, nor; 
shall testimony so compelled be used as evidence in 
any criminal proceeding (except prosecution described 
in the next sentence) against him in any court. |No 
witness shall be exempt under this section from pros- 
ecution for perjury or contempt coumitted while giv- 
ing testimony or producing evidence under compulsion 
as provided in this section. Added July 18, 1956, 
c. 629, Title II, Sec. 201, 70 Stat. 574. 


Section 23-110. Discharging joint defendant during trial 
in order to be witness - - - - Bar to another prosecution. 


Title 23, Section 110, D. C. C. 


When two or more persons are jointly indicted the court may, 
before a defendant has gone into his defense, direct any 
such defendant to be discharged, that he may be a witness 
for the United States. An accused party may also, when there 
is not sufficient evidence to put him upon his defense, be 
discharged by the court, or, if not discharged by the! court, 
shall be entitled to the immediate verdict of the ju y for 
the purpose of giving evidence for the other parties accused 
with him; and such order of discharge in either case,) equal- 
ly with the verdict of acquittal, shall be a bar to another 
prosecution for the same offense. (Mar. 3, 1901, 31 Stat. 
1339, ch. 854, sec. 921.) 


FEDERAL RULES OF CRIMINAL PROCEDURE 


RULE 5. PROCEEDINGS BEFORE THE COMMISSIONER 


(a) Appearance before the Commissioner. 


An officer making an arrest under a warrant issued upon 
a complaint or any person making an arrest without a 
warrant shall take the arrested person without unneces- 
sary delay before the nearest available commissioner or 
before any other nearby officer empowered to commit per- 
sons charged with offenses against the laws of the United 
States. When a person arrested without a warrant is 
brought before a commissioner or other officer, |@ com 
plaint shall be filed forthwith. 


STATUTES AND RULES INVOLVED 


pt ee 


Title 42, U. S. Code Sections 1955 (2) and (3): 
(2) Obstructing justice; intimidating party, witnesses, or juror. 


If two or more persons in any State or Territory conspire to 
deter, by force, intimidation, or threat, any party Or wit- 
ness in any court of the United States from attending such 
court, or from testifying to any matter pending therein, 
freely, fully, and truthfully, or to injure such party or 
witness in his person or property on account of his having 
so attended or testified, or to influence the verdict, pre- 
sentment or indictment of any grand or petit juror in his 
person or property on account of any verdict, presentment 
or indictment lawfully assented to by him, or of his being 
or having been such juror; oF if two or more persons con- 
spire for the purpose of impeding, hindering, obstructing, 
or defeating, in any manner, with intent to deny to any 
citizen the equal protection of the laws, or to injure him 
or his property for lawfully enforcing, or attempting to 
enforce, the right of any person, OF class of persons, to 
the equal protection of the laws; 


Title 18, Section 1406, U.S.C. 


Section 1406. Immunity of witnesses. 


Whenever in the judgment of @ United States attorney the 
testimony of any witness, OF the production of books, 
papers, or other evidence by any witness, in any case or 
proceeding before any grand jury or court of the United 
States involving any violation of ---- 


(1) any provision of Part I or Part II of subchapter A 
of Chapter 39 of the Internal Revenue Code of 1954 
the penalty for which is provided in subsection (a) 
or (b) of Section 7237 of such Code, 


subsection (c), (h), or (i) of Section 2 of the Nar- 
cotic Drugs Import and Export Act, as amended (21 
U.S.C., Sec. 174), or 


the Act of July 11, 1941, as amended (21 U.S.C., Sec. 
1848), is necessary to the public interest, he, upon 
the approval of the Attorney General, shall make ap- 
plication to the court that the witness shall be in- 
structed to testify or produce evidence subject to 
the provisions of this section, and upon order of 
the court such witness shall not be excused from 


(b) Statement by the Commissioner. 


The commissioner shall inform the defendant of the com 
plaint against him, of his right to retain counsel and 
of his right to have a preliminary examination. He 
shall also inform the defendant that he is not required 
to make a statement and that any statement made by hin 
may be used against him. The commissioner shall allow 
the defendant reasonable time and opportunity to con- 
sult counsel and shall admit the defendant to bail as 
provided in these rules. 


SUMMARY OF ARGUMENT 


Appellant was arested by virtue of a werrant issued ty the United States 


Comnissioner, the application for which was 'pre-oudited' for substance by 


one of two assistants in the United States Attorney's office. In defiance 
of the directions on the face of the warrant and Rule 5(a), the narcotics 
officers leisurely arrested appellant, and, after office hours, purposely 
interrogated her at their office to secure a statenent. The prosecutor 


| 

although informed of the process and its product, he nonetheless utilized 
| 

the statement in proposing to appellant, an indigent, that + she becone 2 


'governnent witness.’ Heving secured her consent, he Bical ces her need 
| 
for counsel and made available to her an attorney whom he had pre-selected. 


His total contribution, in the form of advice, removed any] hesitance and 
| 

insured her confirmation and expansion of the original self condemnation. 
| 


This was unrelieved, in point of time, up to the door of the grand jury 


roon. | 
While the officers denied making any promises to the appellant, never 

the less, from their testimony, and of the prosecutor, it appears that esti- 

mates of her prospective punishment, if she should choose hot to 'cooperate' 


| 
by self condermation, ranged from 40 - 200 years inprisonnent. Their alter- 


| 
native course was punctuated with conversations esbout dropping all charges, 


reduction in her bond, the benefit of the good offices of the U. S. Attorney 


of enforcement. 


| 

about her unserved 'good time' and their disinterest in her Bs an objective 
| 
| 


Appellant's statements, were all involuntary as 2 matter of law and 
| 


each eas the product of the illegal detention and captivity. 


| 
II | 

Appellant, while in prison, met end became infatueted vith ea fellow 
inmate at a neighboring institution. His release on parole antedated bers 
by six months. They ostensibly renewed their affair when ner *zood time’ 
started, but unknown to her he had been apprehended for 2 counterfeiting 
charge and as the better pert of valor ‘consented’ to vecons en informer in 
June, 1961, shortly after his release on perole. As luch would have it, the 
narcotics officers were then in the throes of en unseceessful investigetion 
of some co-defendants' narcotics activities when they acquired the informer. 
This investigation uneventfully simmered until appellant vebane reunited 
with her boy friend. This relationship, deceitfully nursed, wes used as & 
lever to embroil appellant in the narcotic traffic, although neither the 
informer or the agents had any lmowledge or informetion that she had such 2 
predisposition. Her conduct, then, in all aspects, was the product of this 
entrapment and not acceptable or punishable as a crime under the narcotics 


laws. 


Tit 


The appellant was handicapped in her defense of this prosecution by 
untoward restrictions which limited the full development of the entrapment 
defense and of placing the narcotics officers and the prosecution in the 


fact mosaic so that a full picture and reach of their equivocal conduct 


-le- 


might be appraised in light of the defenses offered. 


Iv 
Since the principal cefenses of appellant were centered around entrap- 
ment and the invalidity snd inedrissability of her several statements, the 
@eniel of vreyers offered by appellent, and the absence from the Court's 
charge of pertinent espects of the lew treating the theory of appellant's 


defenses es developed the evidence, wes reversicle error. 


> 


Vv 


The concerted efforts of the nercotics agents and the prosecutor were 


Gesignec to and did eliminate even the possibility that appellant could en- 


joy thé essistence of coumsel et any stage nf the criminal proceedings, and 
in@iscrininately compelleé her to be a witness against herself, whether at 


the nercoties office, in’ the prosecutor's office or the grend jury roon. 


STATEMENT OF POINTS 


Statements obtained from the appellant were inadmissable 
egainst her ine triel because they were involuntary as 
2 matter of fact anf were obtained in violation of Rule 
5(2) ofthe Fegerel Rules of Criminal Procedure and in 
aeprivetion of the appellant's right to obtain counsel. 


The defendant wes entrapped es a matter of law. 


The trial Court erred in denying appellant's instructions 
as to entrapment and her statements. 


The trial Court erred in limiting the cross-examination 
wy defense coumsel and permitting improper latitude to 
government counsel. 


Appellant was denied due process of law and of her right to 
the advice of counsel. 


ARGUMENT 
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THE STATEMENTS OBTAINED PROM THE APF=LLANT WERE 

INADMISSABLE BECAUSE THEY WERE OBTAINED (a8) 

VIOLATION OF THE PROVISIONS OF RULE 5(a) OF 

FEDERAL RULES OF CRIMINAL PROCEDURE AND 9(b) 
THEY WERE NOT VOLUNTARY. 


The appellant was arrested on March &, 1963, between 4 and 5 P.M, 
and was taken directly from her home to the Narcotics bureau located in & 
government building at 12th & Constitution Avenue, N. Ww. Arrangements had 
been made for one of the agents concerned in the investigation, (Tr. Pg. 1470, 
G. A. 158), to record conversations with the appellant. The agents knew of 
the commissioner and the warrant under which they acted directed them to take 
forthwith before him. They wanted to cooperate with the police and obtain 
information for a fingerprint card and arrest sheet, but also to question 
appellant. During the course of questioning for a period of approximately 
three (3) hours, they suggested to her that she could recetve 10 to 40 years 
for each of five (5) sales, (Tr. Pg. 1516, G. A. 175). They repeatedly 
solicited her cooperation, (Tr. Pg. 1516, G. A. 176) during the course of 
the questioning. Also mentioned was her unserved parole cine, slong with 
suggestions that her cooperation would be brought to the attention of the 
United States Attorney and the parole board. The price of the statement 
which they wanted her to give was the statement itself. other testimony 

| 

developed that one Joseph Jackson, & paroled convict, suspected of parole- 
time counterfeiting, became an informer for the narcotic agents, in June, 
1961, and had been a boy friend and intimate of appellant during her confine- 
ment and his, (Tr. Pg. 1610, G. A. 189). He again cultivated her after her 
release and after his employment as an informer. Just prior to bringing in 
a narcotic agent, he had informed appeliant he was in serious difficulty and 
needed money. Although he had no information that appellant had or was in- 


volved with any narcotics in any wise (Tr. Pg. 1617, G. A. 195) and the 
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narcotic agents had no such information (Tr. Pg. 762, G. A. 195). He induced 
the appellant to obtain drugs from sources which the narcotic agents had long 
been investigating before her release from prison (Tr. Pg. 1569, G. A. 180m), 
he brought to this end in Agent Broadnax, posing as his brother and ‘announced 


+all narcotic transactions will be with Ricky’. During the questioning of 


appellant anc at & eritical time, A’ent Broadnax was revealed to her in true 


identity, after which appellant acceded to their "solicitation' and made 4 
statement. 
TRE STATE MENT OF MARCH 8, 1962 WAS INADMISSABLE 
BECAUSE IT WAS OBTAINED IN THE VIOLATION OF RULE 
5 (8), (»). 

The trensportation of appellant to the office of the narcotic bureau 
for the evident purpose of obtaining a statement from her rather than to 
take her to 2 ecamissioner or a magistrate was 8 knowing and flagrant 
violation of the Rule 5 of the Federal Rules of Criminal Procedure. Why it is 
pessible in this ‘ey dnc time to turn deaf ears to the clear language of ‘this 
Court an¢ ether Courts that bave repeatedly anc continuously pointed “out 

is puzzling. 
the duty of an arresting officer{ Mallory v. U. S. 354 U. S- 449; also 
(1) 
een Titec. ven i Be U.S. Apps. D. C. , £17906, Feo. 7, 1963 
And before Mallory, Cf. Wa tson v. U. S. 98 U.S. Apps. D. C.,221, 226, 234. 
THE STATEMENT OF MARCH 15, 1962 
WAS THE PRODUCT OF THE CONT 
VIOLATION OF RULE 5 (a)s (b 

Having been traduced on March 8, 1963, appellant was no match for 
the continuation of the wrongful inquisition by the United States Attorney. 
Without the interruption of conference with counsel of her choice, there was 


af It would seem on principle that the course followed by the prosecutor 
in the case at bar has none of the attributes required By mle S(a) or (b) 
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no relief against the reach of the evil which Rule 5 (a) wes designed to 
coreect. While it is true that she consulted with a Mr. Tinney, the unusual 
manner in which he appeared in this cause - having been preselected by 

Mr. Smithson,the assistant U. S. Attorney whose duties is to counsel the 
narettic officers who had obtained the March 8, statemnt-afforded fer no 
haven. It appears that on March 15, 1963, Mr. Smithson had rbe appellant 
brought up to his office from the jail and after conferring with her, 
suggested Mr. Tinney as her ‘counsel’. His rather informe) telk with 
appellant and his rather remarkable advice to her, can hardly be considered 
generative of ‘that highly confidential, demanding personal fateh and con- 
fidence’ irnlicit in the relationship of attorney and his client. In Re 
Mandell 69, Fed. 2nd. 830, 831. The dissent in Killough v. be Ss. _____ U.S. 
Apps. D. C.____i«:s« #16, 398, decided October 4, 1962, at least required that 


| 
the appellant "be advised of her rights’, or warned, Goldsmith v. U. S. 107 


U. S. Apps. D. C. 305, 277 Fed. 2nd. 335. The incerposition of counsel, 
personally selected by a prosecution officer, for an indigent accused tethered 
at the door step of his interrogation chamber, actually seevausad the receipt 
of ‘judicial caution'. While it may be assumed that Seltae "let the cat 
out of the bag" on the night of March 8, the process caployed to ‘give her 
counsel, and 'Jacksonize' her March 15 statement not reprebensible, 

is at least not in keeping with the highest traditions vrually attending 

the administration of the criminal law. The explanation offered, despite 
the availability of the Public Defender's office, one £1ifhe up in the Court 
touse, is unrealistic. This statement also was designed to circumvent the 
consequences of the flagrant violation of the Yallory-Upshaw-MeNabb rule- 


and 'stems' so directly from the illegally procured first statement as to 


warrant similar rejection.) Killough v. U. S., supra; Naples vs. U.S. 113 
U. S. Apps. D. C. 218, 302. Fed. 2nd. 618; prescribed a eriterion which the 
case at bar cannot measure up to or meet. Even as in Killough, supra, 
appellant was turned over to her tormentors of March 8. Perhaps, if the 
reaffirmation doctrine is to breed this type of progeny, it would best be 
put at rest. Here, an assistant U. S. attorney taidly proposes that the 
disparate victim ’;;ve. more details’ as an evidence of her cooperation in 


connection with, a palpably invalid confession. 
THE GRAND JURY STATEMENT 


After the March 15 statement, and by virtue of the ‘advice' of 


wr. Tinney, appellant wasiinformed that she would have to appear and testify 


before the grand jury. (J. App. Pg. 102). Meanwhile attorneys had been 
seeking to visit appeliant in the jail and Mr. Tinney wrote a letter directing 
the jail officials not to permit attorneys to visit appellant unless appellant 
eae had requested them (J. A. Page 103). Appellant demurred at being 

‘a witness and a defendant too", however, Mr. Smithson met her at the door 

to the grand jury and promised to reduce her bond and have the United States 
Attorney write to the Parole Board so as to remove an obstacle to her being 
admitted to bond. (J. A. 104). Be also secured Mr. Tinney to accompany her 
to the U. S. Commissioner to accomplish the reduction in bond. [Appellant 
then went in and repeated the substance of her March 15 statement, & copy of 
which she was shown in the grand jury room. / It would appear that the 2 
traduction of appellant's rights never abated even to the door of the grand 
jury room. Until appellant reached her seat in the trial of this cause, the 


concerted efforts of informer, agent, prosecutor and legal volunteer insulated 


her from any respite from continual self-condemnation. Her testimony before 


1/ In light of appellant's poverty and imprisonment it was likely that she 
could command legal attention or exercise much choice save thru the 
importunities of friends, or relatives. 
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the grand jury was employed at trial, over her objection, by the prosecutor 
who laid its predicate (J. A. 130-135). Your appellant says that the 
| 


pressure upon appellant had not been relieved and this last and ultimate 


statement was also invalid and inadmissable. 


THE STATEMENTS WERE INADMISSABLE IN 
AS MUCH AS THERE WAS NO EVIDENCE . 
WHICH SHOWED THEM TO BE VOLUNTARY 


| 
In order to properly appraise the issue as to the voluntary character 
| 


of the statements made by the appellant, it is necessary to! place the defend- 
| 


ant in the circumstances in which she found herself. It is!to be assumed that 


| 
the public is not unaware that enforcement officers who arrest a citizen 


should take him to the nearest magistrate in keeping with the rule announced 
for the protection of an accused. Porter v. U. S. 103 U. s. Apps. D. C. 385, 
393, 258 Fed. 2nd. 685, 693. To take a female prisoner, after dark, to a 
government building after office hours, rather than to a magistrate sets the 
stage for evaluation the temper of the inquisitors. (Tr. Pe. ). To prate 
to her about ‘cooperation’ amid suggestions that she might receive 10 to 40 
years on each of five 'sales', in addition to the United States Attorney 


| 
about her 'cooperation', and to the parole board, if not more, is at least 


indicative that the forthcoming statement was achieved in a ‘bargaining 
atmoshpere', Crawford v. U. S. 219 Fed. 2nd 207. It would be analomous if 
this atmosphere, achieved at night in an office building, empty of its usual 
complement of workers, could give rise to a confession of guilt from an 
indigent accused, without counsel, impermissable at the preliminary hearing 
so studiously avoided. Woods v. U. S. 75 U. S. Apps. D. C. 274, 280, 128 

| 


Fed. 2nd. 265. 


The further statement of March 15, 1963 in which the |Federal Narcotic 


Agents, executing 2 federal warrant, present a statement to a federal 


prosecutor who, oblivious or inured toits frequent violation, embrace the 
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tainted product and dashed the uirage of hope of © hepless miscreant, by 
expandins upon it, so as to aa@ 'conspiracy' to tke 10 to 40's already 
in view. While no case appears within convenient reach identical with the 
has sanonished thet en eccused should have the right 
te counsel eas provided dy th on, and this implies that he should 
have an opportumity to select such counsel, or have the Court furnish the 
U.S. Apps. D.C. 272, 274, 235 Fed. Ond. 219. The 
counsel cannot de ailuted so thet any prosecutor, for reasons of 
his own, may privately select some willing friend and satisfy the constitu- 
tionel comané. The promise to speak to the perole office continues and the 
outdone prisoner, resolves, that there is nothing else to do. Nor was the 


relief in sight before her srend jury appearance, there was dengling before 


her eyes the prosecutor's! promise at the door to the grand jury room. The 
BE 


evidence shows that the appellant saw her prrole officer, the narcotics 
officers, the United States Attorney and her ‘attorney’ all with the sane 
chorus. This formidable earrey of solid citizens presented a bulwark which 
she wes ill-equipped to scale. Their wmstinting consistent suggestion, 
vniny, advice and counsel fixed self-incrimination in her mind as if that 
course were the one of choice. It would seem thet in the face of this 
seeminy common judgment of people whose positions she could but respect, 


the last vestize of a will to resist melted away. 


1/7 It appears that this parole officer is at present under indictment for 
alleged sale of his official services. 


wia= 


It is subnitted timt the statenents odtained frem the ‘agpeliaat 
were cbtained’ by inducing her te mke then thru enploynent of procedures 
rife with viclotions of laws designed tr pretect her. Ber inguisition 
wes conducted in a bergnining atmsphere, psychologically bentrived 
te crente spiritless despaiz, consunmted by depriving ber of any real 
access tc ceunsel. The statements ~btrined in this canner are net 
reliable and conld not be veluntary. | 


The whole co.rse of conduct thru the third statement before the Grand 
Jury wascont:ved to overbear the appellant's will and vith the weight of 
the prestige of the office of the United States Attorney thrown in the 
balance, eppellant was convinced that the agents, the Vaited States Attorney 
could do with her as they willed. Lynumn vy. State of Llinots 83 S$. Ct, yh? 
920, Even though there was sufficient evidence, spert from the coerced 
etatements, to support the conviction, the admission into evidence, over 


objection of the statements violates the Due Process Clause of the Fifth 


Amendment. Compare Payne v. Arkansas, 356 U.S. 560, 2 L. Bd, 2nd $75 . 


II 


THE TRIAL COURT ERRED IN DENYING APPELLANT ’'§ INSTRUCTIONS 
‘AS TO ENTBAPMENT AND HER STATEMENTS | 


| 
The appellant submitted seven (7) instructions wate, £ in her view, 
were calibrated to meet the issues drawn by the evidence. The appellant 
made no effort to controvert the fact that on five oceastons she turned 
contraband drugs over to 4& narcotic agent, operating ‘undercover’, in 
exchange for currency furnished by the United States goverment. She 
contended that she was induced to particpate in these eeehesctious: which 
she had not contemplated and for which ehe had no predisposition, except 
that which generated from the concerted persuasion of the informer and the 
narcotics agent. She also claimed that ehree (3) statements were extracted 
13 


from her through the device protracted questioning, beginning in violation 
of Rule 5(a) of the Federal Rules of Criminal Procedure, frightening her at 
intervals amid bargaining suggestions by the narcotic agents, all of which 
wes consummated in the subversion of her right to counsel by the United 
States Attorney, so as to utilize, expand upon and bring into useful fruition 
her first illegal statement. 
(2) Entrapment 

Appellant's instructions 1, 4 and 6 were designed to apply the law 
of entrapment to the situation developed by the facts from appellant's 
theory. It wes clear what her view was from the attempted and proffered 
opening statement of her counsel. (G.A. 14-33.) It appears in the evidence 
thet neither the informer nor rhe narcotic agents had knowledge or information 
that the aprpellent was engaged in or concerned with the narcotics prior to 
January 11, 1962, (Tr. Pg. 1617, G.A. 150, 153, 195), and they first 
mentioned it to her either fram their testimony,(G. A. 151), or that of 
the appellant, (Tr. Pg. 1691, G. A. 226), and they supplied the money for 
the transaction involved.) Furthermore, while the narcotics agents merely 
took advantage of the ’groun¢-work’ of their informer, their conduct is 
inseparable from the point of view és to whether entrapment is concerned. 
Hansford v. U. S. 112 U.S. App. D. C. 359, 303, Fed. 2nd 219. Under the 
circumstances just outlined it then became the obligation of the government 
to show that the appellant was predisposed to commit it and that the agents 
merely provided a convenient opportunity. No such instruction was given by 
the Court although appellent’s instructions request it. Sherman v- U.S. 
200 Fed. 2nd. 880, 883. While ihe words in the Court's instructions are 
lifted from approved language, here they are equally consistent with the 


interpretation that it was eppellant’s sole obligation to show entrapment, 


plus indisposition to engege in the fora conduct. This is not the 
1 


law. U.S. v. Moses, 220 Fed, 2d. 166. The Court's attention was called to 
the state of the evidence and the above view of appellant ell during the 
course of the trial and appellant's motions for a directed ocquittal. 

As quoted by the trial Court, the opinion of the Supreme Court in 
Sherman v. U.S. 356, 369, declares that government agents may ‘use stratagem 
and artifice’ to catch those engaged in the narcotics trade, | and this portion 
of that opinion is properly included in the Court's charge. ‘Without trans- 
lation into the facts here, however, it would have no application if such 
activity of the agents is directed to catch those not so ing ged. The Supreme 
Court did not mean that ‘artifice and stratagem' were permissable instruments 


when the end product is to prod a person not then in the trade or even 
| 


suspected to be, to thereupon start into narcotic criminal activity. Only 


from the lofty perch of indifference does the concemnation of these who too 
easily succumb to the wiley blandishments of unprosecuted criminals ,leashed 
to police masters, become synonymous with the approved counter-measures of 
outraged justice. But no one, as yet, has suggested that government money 
may be employed so that we may really find out how many of ut weaker 
citizens we can convert into criminals through artifice: and stratagem. 

Be this as it may, it would be nonetheless immoral for the government to 
foster or promote such activity. It is the sense, and apEEES of the 


Sherman case that the government may use devices to uncover ithe camouf lage 


employed by criminals engaged in the narcotics racket. It is another to 
| 


initiate the activity, previously non-existent, and lead the unwary, weak 
| 


or acreless to a Federal penitentiary. It is in this sense |that the Court's 


charge is misleading. Compare Childs v. U.S. 105 U.S. App. ID. C., 342, 267 
Fed. 2d 619, 620. 


In the case at bar, without apology, the government j employed Joseph 


Jackson as an informer because they knew he was associated with people in the 
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drug trade, (Tr. Pg. 1556, G. A. 180q, 180i), despite his denial of such 
association. (Tr. Pg. 1617, G. A. 194.) Between the two (2) versions his 
success at such association is other cases favors the government view. All 


during this time, however, appellant was still incarcerated. Without inquiry 


about or ascertainable interest in his 'ground-work', (Tr. Pg. 1393, 1574, 


G. A. 146, 180q), they apparently coerce, and/or allow him to intrude into 
the home of any unsuspected and unsuspecting citizen, be he prince, pauper, 
guilty or innocent, or what have you, and prepare the grist for their mill. 

Other portions of the charge of the Court contain general statements 
that, in appellant's view, are inapplicable to the case on trial. The follow- 
ing excerpt is typical: (J. A. Pg. 219, Case No. 17,745): 

"You are instructed that if an officer puts into the 

mind of someone else that he should commit a crime when that 

idea was not in that person's mind until it was so placed and 

and that person commits the crime although he had no pre-exist- 

‘ins. 2isposition to ¢o so, he cannot be convicted if the officcr 

who placed that thought into his mind does it for the purpose of 

entrapment." (Emphasis supplied.) 

While this language is capable of an interpretation consistent 
with applicable and controlling law, we must assume that the jury would 
know, without instruction, that “officer” includes "informer", as appellant's 
specific instruction prowides. Here the narcotic officers disclaim any 
knowledge of what their informer told the appellant, made no inquiry about 
it. To restrict the thrust of the charge to "the officer" where so much 
emphasis was placed on the conduct of their informer, while denying the 
specific point set forth in appellant's prayers withaws that issue from 
the jury. In the case at bar it is plain that one theory of appellant's 
case, supported in the evidence, was that she was only a pawn in their 


hands to catch the larger quarry they had been after so long. The er- r 


becomes more prejudicial when the Court further charged: 
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| 
“ee. In other -sds, there is no entrapment if an officer 
of the law induces a person to commit a crime not for the 
purpose of entrapping him but for a purpose personal to the 
officer and not connected with law enforcement.” | 


It is difficult to see what application this has to the case at 


ber. Appellant had considerable difficulty in developing this aspect of 


| 
her defense and the charge virtually killed all chance of jan acquittal, 
| 


if any remained. It is clear that there was evidence thet the informer 
suggested that she contact Matthews and/or Phélps when he wanted the nar- 
cotics allegedly to get money to keep him out of jail. (rr. Fg. 1691, 

G. A. 226.) Testimony also developed that the agents seid they didn't want 
appellant, they wanted the defendants Matthews, Phelps and Henry. (Tr. Pg. 
1125, 1129, G. A. 84, 87.) The whole theory of the givakameuets case was 

that a conspiracy started by the other defendants before aiceiiae was re- 
leased from prison. It would appear that this part of the charge has no justi- 
fication in the evidence and its inclusion emasculates one | of the facets of 
her defense, developed by the evidence, consistent with appellant's cleim of 
entrapment. This argument is only sound if the jury assumes that “officer” 
includes "informer". It is cifficult then to tell where the error lies. 

If we assume in the charge that ‘officer" includes "informer", then the 
portion of the charge first quoted is sound, but the latter quote is error. 

If we do not include “informer” then the first is bad and the latter quotation 


portion is impossible to justify or understand. 


| 
(b) The Statements | 


The charge of the Court leaves it to the jury to determine whether 
the statement of March 8, was involuntary. It excludes ena any reference 
to the statement of March 15, 1962, about which the government cross-examined 
her through her testimony before the grand jury.(Tr. Po. 1778, Jt. A125) 


Appellant's instruction as to the involuntary character of |all statements was 


17 


e ° 
restricted to Exhibit 15, (the March © statement). The Court's preliminary 
admonition precluded counsel from advancing other grounds for the exclusion of 
the statements. (G. A. 14-33.) For the first time we deal with a confession 
in a narcotic's case. As usual case is so rife with proof, the forbidden drug, 
agents following agents, photos, statutory presumptions galore, that the very 
appearance of & confession in a narcotics case marks this one. It is probably 
incontestable that appellant's record, the eight agents, the proof and pre- 
sumptions at hand would insure conviction, everything else being equal. There 
certainly was not any need for proof of the alleged sales upon which appellant's 
ten (10) counts rest. There was only one reason for diverting her from the 
U. S. Commissioner to the rather extended nocturnal tete-a-tete in the offices 
of the Narcotic Bureau. This statement, 2 composition of their suggestions, 
condemns the other defendants who eluded the grasp of the bureau for a long 
time. It also took a little time to over-bear their quarry. Suggestions of 
50 - 200 years, promises to speak to the U. S. Attorney and her parole board 
about her “cooperation” set the stage for the revelation that her lover had 
duped her. The conduct of the Assistant U. S. Attorney, who knew, or should 
have known of the format, squeezed from appellant more details, under the 
segis of the good offices of an accomodating legal acquaintance. Her futile 
anguish at the grand jury door found her insulated from any surcease save 
the pittance offered by her tormentor at the grand jury door. 


The Court submitted to the jury the issue of voluntariness as if the 


jury's duty was to determine if appellant had succeeded in showing that it 


was untrue,tbus involuntary, in 4s much as: 


“Ordinarily a person does not admit that she has committed 
a crime unless that admission is true. But the situation 
is otherwise if the confession is obtained by force or 
threats or by the exercise of any undue influence or 48 
the result of promises. If 28 confession or admission is 
obtained by such means, it must be rejected and disregarded 
by the jury. The rule is based on good reason, Human ex- 


perience has shown that it is not uncommon for persons to admit 
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a crime that they have not committed if they are under mental 
or moral pressure, .... (J.A. case #17-745, page 192.) (Emphais 
supplies) 


If this is the criterion then the appellant's case against the admission 
of the statement was lost before the contest started, Her defense of en- 
trapment entails an admission that she committed the acts charged in the 
substantive counts. The jury should not have been instructed that if they 
could find that the confession was a true recital of facts that the reason 
for the rule of exclusion would be defeated by rejecting che confession. 
Similarly, the government's duty to show that it was voluntary escaped 
judicial mention. Appellant's requested instruction #5 nore clearly 
directs the jury's attention to the factor's which they should consider 
in determining whether the statements were voluntary rather chen to an 
engagement to determine whether the statements were in fact voluntary. 
(G. A. 231.) The Court rejected this approach which appellant proposed 
in Instruction #5. The instructions of the Court were long and were typed 
up and submitted to the jury when they found that they could not remember 

| 


them. (J.A. 184-231 ). All in all it does not appear that they were 


realistic in light of the unprecedented spectacle of the government 's own 


making. Watson v. U. S. 101, U.S. Apps. D. C. 350, 352, 249 Fed. 2nd. 106, 
2nd. 618. Spano 


vw. N."¥., 360, U. S. 315 - To ignore the other statements, all the fruit 


of the first, end restrict their consideration, in this inquiry, to Exhibit 
15 (the first statement ) is empty of what small benefit che prosaic charge 
contained. 

Ilr 


TRE. APPELLANT WAS ENTRAPPED AS A MATTER OF LAW 


The appellant met one Joseph Jackson while they were both inmates of 


| 
prisons in the District of Columbia area; she was incarcerated for a narcotic 
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offense (Tr, Pg. 1610, G. A. 189), and he for robbery (Tr. Ps. 1671, 
G. A. 213). They both occupied positions of trust, she in recreation and he 
as a movie operator. Their relationship, though inhibited By their status, 
mipened to that they exchanged gifts, presents, and his tently, including his 
mother and children, visited her. He was released on parole in May of 1961, 
but the pull of his ‘friendship’ for appellant cause him to dteguise his ideo-~ 
ity- and. make -a forbiddentvisit to ber in violation of the ‘former iumate rule’. 
Bhereatior, in June. bytectrs be became cnzelned with = sonmtengedt DEI. ta 
mdiately after which he ‘consented’ to become an informer for the Narcotics 
Bureau, (Tr. Pg. 1559, G. A. 1804). At or about this time sem Broadnax 
became associated with narcotics enforcement activities in this jurisdiction. 
The District of Columbia unit was then not in possession of sufficient evi- 
dence to secure arrest warrants for Matthews and Phelps (condefendants herein), 
but were in the process of ‘investigating’ their ectivicies. This investiga- 
tion subsequently eventwted in the indictment in this cause. (Tr. Pg. 1569, 
G. A. 180m). Meanwhile, Agent Broadnax and Joseph Jackson ap an informer, 
became associated and practiced in their business together. | 
Appellant was released from prison, consitionally, Deceuber 2, 1961, 
andreturned to the District of Columbia, obtaining cap loynent at Gordon's 
Super Market, 1818 Benning Road, N. E. (Tr. Pg. 1685, G. A, 220.) Jackson 


renewed his association with appellant, became a frequent visitor at 
appellant's home and at least to appellant, their relationships assumed a 
deeper significance. (Tr. Pg. 1689, G. A. 224). Shortly after this renaissance 
of their affair the informer told appellant he was in very serious difficulty 
and unless he had $1,500.00 he would have to go back to prieoa(tr. Pg. 1631, 


1691, G. A. 202, 226). This appeal was punctuated by the exgency of his 
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requests that she contact people she had formerly known in the drug business 
and obtain narectis fer him to sell so that he could raise the money (Tr. 
Pg. 1631, 1690, G. A. 202, 225). When she demurred he proceeded to drink 
excessively and urger her to get the drugs. After several days of this she 
agreed to see if she could make such a contact. (Tr. Pg. 1691, G. A. 226). 
The informer testified that up until January 11, 1962, he had no 
information or knowledge that appellant was dealing in or had any connection 
with narcotics. (Tr. Pg. 1617, G. A. 195). The narcotics agent said they 
had no such information or knowledge. (Tr. Pg. 1375, G. A. 137). The in- 
former had become apprehensive and testified that he had asked the agents 
not to ‘involve* appellant. (Tr. Pg. 1617, G. A. 195). Despite this it 
@ppears that the informer was searched going into appellant's house on 
January 11, 1962, so that no one could say that he took any narcotis in. 
In this setting, the informer introduced Broddnax to appellant as his brother 
Ricky and immediately made the otherwise unexplained, provocative statement, 
that “sll narcotics transactions are to be conducted with Ricky." (Tr. Pg. 
1617, G. A. 195.} Thereafter, and it is significant, appellant secured 
narcotis from the very people the narcotics agents had been investigating 


months before she wes released from prison. As induced, she turned them over 


to ‘Ricky’ as per Jackson's instruction. Meanwhile, the narcotics agents were 


positioned to maintain surveillance on the ‘people they were after", utilizing 
appellant as a foil. The only government or toehr evidence of predisposition 
consisted of eppellant's prior tow (2) convictions for narcotics violations 
occurring spproximately nine (9) years before. Appellant testified that she 
had not essociated with not participated in any narcotics transactions prior 


to the inducement by Jackson. (Tr. Pg. 1692, G. A. 227.) 
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Your appellant says that she was entitled to a judgment of acquittal, 
| 
on entrapment, in light of the absence of any evidence of predisposition or 
ready complaisance other than the rather remote prior convictions. Sherman v. 


U. S., 356, U.S. 369. reversing 240 F, 2nd 249. The burden is upon the govern- 
ment once it is established that the first suggestion for the alleged illegal 
| 


conduct is borached by its agents. Moses v. U.S., 220 Fed.| 2nd 166, Sherman 
| 
v. U.S. 200 Fed. 2d 880, The total picture is that of entrapment, unrelieved 


| 
by proof that appellant was merely awaiting a convenient opportunity to deal 


in or sell narcotics. Hansford v, U. S. 112 U.S. App. D. C.' 359, 303, Fed. 
2d. 219. | 


| 
Iv | 
THE TRIAL COURT ERRED IN LIMITING THE | 
CROSS EXAMINATION BY DEFENSE COUNSEL 
TNC IMPROPER LATITUDE 
TO GOVERNMENT COUNSEL 


Some reference to admissions of record must be laid for & proper 
appraisal of the exercise of the trial Court's admitted discretion in con- 
trollong the extent of the cross-examination. It was ee by the nar- 
cotic agents that they had been investigating the alleged ecceis activities 
of Matthews and Phelps since some time in September, 1961, fhile appellant was 
still incarcerated. (Tr. Pg. 1569, G. A. 180M). Also the aise admitted that 
they were all on equal footing in the ‘investigation’ and had meetings at 

| 


which they pooled their information and observations to coordinate their 
efforts. (Tr. Pg. 1571, G. A. 180m). Yet cross-examinat fon by defense 


counsel was consistently limited to the actual personal knowledge of the agent 
and information confessedly at hand was denominated ‘hearsay’ and inadmiss- 
| 


sble (Tr. Pgs 1482, 1596, 1664, G. A. 211, 185). They admitted that their 


investigation started 'on this case’ in September, 1961, and surveillance by 


Scott of appellant occurred December 21, 1961, yet atteapts by the appellant's 
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counsel to go into the background of these statements (Tr. Pg. 1500, G. A. 
165), was foreclosed by rulings of the Court (Tr. Pg. 1572, G. A. 1800, 180p), 
and recourse of the witness to the refuge the rulings permitted. Successful 
cross-examination, jury-wise, cannot survive objections, sustained by the 
Court on the theory that the cross-exeaminer is ‘testifying’ (Ir. Pg. 1577, G.A. 


180r) and should take the oath as a witness (Tr. Pg. 1577, G. A. 180r). Nor 


is the overall triel room atmosphere attractive where extremely wide latitude 


is permitted on the other side of the trial table. (G. A. 93, 96). Included 
in this aspect of the triel was the cross-examination of appellant by the 
particular assistant who used @ statement be obtained from her to indirectly 
put in evidence the fruit of his 'unusual' endeavors with appellant. Attempts 
by appellant's counsel to ascertain from narcotic agent Thompson at what time 
be heard parole mentioned during the course of the conversations between 

Reed, Henmegan and appellant, were restricted (Tr. Pg. 1480 et seq., G. A. 
160, et seq.), although it appeared that he was listening to the actual con- 
versation by way of a hidden microphone (Tr. Pg. 1472, G. A. 162). While the 
limitation of cross-examination rests largely within the discretion of a trial 
judge it is only efter it has been fairly and fully exercised does the dis- 
cretion to limit it come into play. Lindsay v. U. S. 77 U.S. Apps. D. C..1,. 2, 
2, 133 Ped. 2d, 368. Whre the significance of what conversations went on 
prior to the time of appellant's alleged voluntary statement 1s apparent to 


all in light of the conflict in the testimony of the participants, the jamming 
of the recording. The testimony of Thompson 4s to what he heard, and when he 


beard it, was of undeniable importance. 

The Court. on the contrary, permitted en unusual and improper 
latitude to the government in its cross-examination of the appellant. While 
she testified only to the method of obtaining the statements from her thru 


March 15, 1962. During the course of the trial it developed that the trial 
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| 
assistant had a pre-indictment conversation with: appellant, as a result of 
which he provided her with counsel who, in turn, "advised' appellent to do 
precisely what he had her brought up from jail to do. When appellant indie 
cated that the assistant had promised her certain consideration and had 
partially performed them, he masked his attempt to use her testimony before 


the grand jury, as an effort to ‘impeach’ her. The formula employed is as 
| 


follows: 

He would aks her if she had made certain statements of fact 
and when she merely acquiesced in suggestions by her interro- 
gators he would attempt to impeach her by referring to her 
testimony thereat before the graun jury. U.S. v- 
262 Fed. 2nd. 372; U. S. v. Provoo 215 Fed. 2nd. 531,| and 
Smith v. U.S. 10 Fed. 2nd. 787. Appéliant's protestations, 
the Court's misgivings, (Tr. Pg. G. A. 93 et seq.'), the 
the assistant's disclaimers eventuated in permission to im 
properly examine appellant. 


It is the essence of a fair trial that reasonable latitute be given to 
cross-examiner to establish either a fact or issue or to place the witness 
in his pierces rene actual environment so that the jural function may be 
more intelligently exercised. _Tai Koo-yel v. U.S. 167 U.S. 374, 42 L. Ed. 
166. Here the disadvantage to the appellant in unduly restricting her 
cross-examination seeking to exclude her statement, an area vital to a major 


defense claim, was clearly prejudicial, and, the improper license granted the 


Government to re-ventillate. the same statement, salted the| wound. However, 


the discretion to be exercised mst be & sound one and the end product should 
| 


not make ‘fish of one and fowl of the other’. The Court would brook no inter- 
eu ae eeeaarions werk cast on the sexual conduct of the appellant, 
under the guise of ‘affecting her credibility. The prosecutor suggests that 
she told Joseph Jackson that she had recently continued an intimate relation- 


ship with a4 man named Parker which had terminated with her imprisonment. (J.A. 


112). Nor would it permit the correction or objection to cross examination 


mistating her testimony. (J.A. 116.) 
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Vv | 
THE APPELLANT WAS DENIED DUE PROCESS OF LAW | 
AND HER RIGHT TO COUNSEL BY THE CONCERTED | 


CONDUCT OF THE NARCOTIC OFFICERS AND THE 
GOVERNMENT ATT@®RNEY 


The criminal process in the District of Colucbia requties that eny 
citizen, when arrested, shall be teken before sone megistrote without 
unnecessary delay yy, so that he may there be accorded 2 judicial edmo- 
nition and be apprized of his or her rights in end about h nis predicanent, 
as they are shaped by pertinent rules and the constitution?) The con- 
tinued failure of enforcement authorities, even eee a » % abice 
by such directives, is evidenced by repeated eppellete renmutranse, but 
is usually only chastised by indirect evidentiary sanctions is/ » @r hand- 
wringing. This otherwise pertermitted evil is generally e culture and 
hand-mark of short cuts and impatience associated with a police environ- 
ment from which the rule seeks to remove the prisoner at the eerliest 
time consistent with the legitimate objectives of law enforgenent as 
measured by an enlightened experience on the one hand and constitutional 
commands on the other. At least until the present, the Courts then- 
selves have had no occasion to affirmatively enlist, much less exact, 


ready complaisance with its rules from its officers. 


1/ Federel Rules of @>iminal Procedure, Rule 5(a)(d). 

2/ Mallory v. U.S., supra. 
Mitchell v. U.S., supra. | 

zy In a recent cause Judge Burger suggested notifying the Police Comnis- 
sioner of the names of Police who hinder prosecution by such conduct, 
in the hope that administrative sanctions might prove to Pe of aid. 


The prosecutor, and trial counsel, was one of a few selected by the 
United States Attorney from his staff, to supervise and authorize the 
issuance of arrest werrants in the class of cases herein concerned. The 
U.S. Commissioner's warrant, by virtue of which appellant was taken into 


custody, by so much generated with the prosecutor in this cause. (J.-A. 


159, Tr. Pg. 183/6) The next morning after the arrest of appellant, 


March 9, 1962, government counsel was informed by the agents that they 
hac a written statement from their prisoner, who, at long last, was to 
ve presentes to the United Stetes Gommissioner. He indicated a desire 
t have e more detailed statement from appellant, and on March 15, had 
appellant brought to his office from jail as he was informed she wanted 
to be a govermment witness. Appellant, meanwhile claimed that she did 
agree to become 2 witness in consideration for the promise of the agents 
(fr. Pg. 1704) supported by that of the prosecutor, (Tr. Pg. 1733, J.A. 
99), to drop ell charges, in return for her “cooperation”. 

Appellent appeared in the office of the prosecutor without counsel, 
or judicial admonition, yet the prosecutor first inquired if she wanted 
to be a government witness, and then ascertained that she was an indi- 
gemt, uneble to hire comsel. (Tr. Pg. 1212, G.A. 117). He then sug- 
gestec, as her counsel, an attorney whom he had already contacted for 
this prupose before appellant had errived. (Tr. Pg. 1206, G.A. 113/4). 
The testimony of government counsel as to the length of his conference 
before the attorney arrived was not clear, nor was it vivid about its 
content. The witness was certain, however, that he told her that he 
couldn't and wouldn't drop all charges. (Tr. Pg. 119, G.A. 12). It 
is evident that the time factor prevented, from his point of Fal ood: 


sibility thet appellant may have believed that he would grant her 
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immunity as he was authorized to do under the provisions of Title 18, 
Section 1406 U.S.C.A. or whether he was to proceed with the indictment ,. 
then dismiss her charges in open court in accordance with the procedure 
in Title 23, Section 110 of the District of Columbia Code. “But be that 
as it may, it does appear, that there was sone coececcted with appel- 
lant in which the proposal to drop all the charges wes the panitted 
subject matter. At any event, even his version, token in light of 
statutory alternatives, then available to hin, is more calculating than 
forthright. The appearance of the attorney selected by the prosecutor 5 
wes no boon to appellant, whatever hopes she may have cherished were 
dashed when his pro forma representation eventuated in the bavice! to 
let the prosecutor have his way, (Tr. Pg. 227, G.A. 132). mma things pro- 
ceeded just as they did on the night of her arrest, same act, same play, 
but new scenery. The more "detailed statement" to the taste of the pros- 
ecutor was achieved without let or hindrance. The prosecutor assuaged 
| 

her anguish at the grand jury door, and the attorney raised obstaeles 
for any independent legal advice in the interin. (Tr. Pg. 1739 G.A. 103). 

Defense of yarcotic cases is not relished by the ber at large, 
nor does the poverty of a prisoner raise the prospect of such auty to 
the level of delight, but from the prosecutors side of the table, he has 
aligned with him the natural and understandable distaste of the public 
for those embroiled, statutory presumptions, detailed statenents of evi- 
dence, and well screened witnesses. Familiarity with such a cause, for 
purposes of trial, is well within the easy grasp of anyone put a novice. 
The trial assistent in this cause, however, insisted on regaining of counsel, 


Tt may not have occurred to the prosecutor to use the Legal Aid 
Officer, one flight up in the same pbuilding. 


although aporized of his probable testimonial involvment in the trial of 
an indictment secured as has been ebove described. The trial Court did 

not disegree with his decision to remain as trial counsel. Cf. U.S. ve 

Pepe 247 Fed. 2nd . 838,344, and Robinson. v. U.S. Fed. 2nd 505. 

U.S. ve Alu 246 Fed. ond. 29, 34. 

The duty of a prosecutor is not circumscribed by or limited to bringing 
to the bar of justice persons who have transgressed; it equally is imperative 
that this process does not soil the very lew whose majesty he must preserve. 
To start or enter into a confederation with enforcement officers in a pro- 
gram calculated to deprive a citizen of procedural and constitutional rights 
is itself? a violation of the law. The lawless enforcement of the law is not 
only an umrecommended, but 2 forbidden, practice. Title 42, Section 1985(2) 
U.S.C. Moreover, a prosecutor is not to throw his weight into the balance 
struck between an accused and the sovereign, unless that step is unavoidable. 
The actions of the prosecutor are but the actions of the sovereign he repre- 
sents and his inappropriate conduct does violence to our concept of a fair 
trial and the due process of law. The criterion fixed by this Court is that 
an secused should not be required to take counsel not of his chosing, whose 


cleavage to his cause he could not reasonably expect or require. Johnson v. 


U.S. Ti Apps. D.C. 400, 110 Fea. end, 562. The unwarranted assumption ob- 


vious in the preselection of an accused's counsel by a prosecutor, duty bound 
by oath to an adverse client, is highly undesirable and conductive to a dis- 
ruption of the orderly administration of justice. Duke v. U.S. 255 Fed. end. 
fei. Where his conduct in his dealings with an accused transgresses upon the 
prescribed and normal expectancies of effective representation, it will inval- 
idate a conviction subsequently entered. 


If this trial, es a result of the pre-trial ministrations of state offi- 
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cers, in reality, became empty of promise, and a mere pretense, appellant 
| 


was denied due process of law. The actions of the prosecutar were the ac- 


tions of the sovereign and if appellant was prejudiced thereby, such offic- 


dousness invalidated the proceedings. Mooney v- Holohan 249 U.S. 103, lle. 


Such has been the unremitted view of our courts about impertissable conduct 


of a prosecuting officer. Walker v. Johnson 312 U.S. 275, 286, 85 Le ed. 830. 
The appointment of counsel for the indigent is a function historically the 
province of our courts, as the Sixth Amendment grants protection against 
criminal proceedings without the assistance of counsel. Cornely v. Cochrane 
82 Sup. Ct. 884. Such assistance does not mean the pro forke appearance of 
a@ member of the bar. Powell v. Alabama U.S. & L. ba. 2 or any 
other lip service to the command. The press of the requirebent is such that 
it does not rise or fall on the presence or absence of a dehent- Uveges v. 
Pennsylvania, 335 U.S. 437, 93 L. ed. 127. | 

If the initial denial of counsel (any immediate access to which 
the agents confederated to foreclose, although commanded to the contrary) 
was perpetuated by the prosecutor, who knowingly entered the lists to pre- 
serve, improve on, then utilize the ill-gotten gains, there was created with- 
in the shadow of this Court a denial of fairness shocking to the universal 
sense of justice. From any view the assumption by the prosecutor of a chore 
unrelated to his office to select and furnish counsel, a want born of the 
confessed certainty that appellant had need of one, was unhePPy. @ne may 
never know all of the exigencies which prompted the particular selection 
made, but it is certain that we may 'prove the pudding’ vy tasting of it. 
In this endeavor we are not without guides, for we know that his effective- 
ness may be measured in terms of significant lapses of professional compe- 
tence where there is no evidentiary problem atte’ ding ascertainment of the 


existence of factors recognized as probative of such lack. A reading of 
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| 
the testimony of Mr. Tinney and Mr. Smithson does not savor of deep concern 


for appellant which we should expect from a guardian of this Court's rules 
on the one hand, nor the mark of an adversary advocate on the other. The 
sum of their efforts could only bankrupt any defense there my have existed. 
In series, appellant, in violation of the Rules of Cowt, ves induced to in- 
eriminate herself, her right to counsel was reduced to a sham and her right 


to a fair trial was reduced to the shambles apparent of record. 
| 


CONCLUSION 
WHEREFORE, your appellant asks that her judments of convictions be re- 
| 
versed, with directions to enter judgments of not guilty by virtue of entrap- 


nent. 


Respectfully submitted, 


| 
2] The presence or absence of an uncompromised effort by counsel at all stages 
of the proceeding. Exrel Hall v. ee 60 Fed. Supp. 820, 82h. (bd) Neglect 
to urge well settled and pertinent le principles where qt least surface ap- 
plicability obtains. Sanchez 'v- State 199. Ind. 233," 157.N.E. 1. (c). Errors 
in judgment so as to evidence ure to exercise any. ople v. Gardner 303 
Tl. 20, 135 N.E. 422. 
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QUESTIONS PRESENTED 


Appellant’s confession to violations of the Narcotics laws 
commenced approximately 25 minutes after her arrest, and 10 
minutes after her arrival in the offices of the law enforcement 
authorities. When questioned as to her guilt, she never denied 
it. 

The Government’s evidence showed that appellant unexpect- 
edly produced heroin in the presence of an undercover Federal 
Agent, and held herself out as an immediate source of narcotics. 

In the opinion of appellee the following questions are 
presented : 

1. Was appellant’s confession obtained in violation of the 
Mallory rule? 

2. Was appellant, as a matter of law, entrapped? 


q@ 


Counterstatement of the case 
Statutes involved 
Summary of argument 
Argument: 
I. Appellant’s confession was not obtained in violation of the 
Mallory rule 
Il. Appellant was not entrapped as a matter of law 
III. Appellant’s counsel’s conduct of the case was not improperly 
restricted, nor was Government counsel permitted im- 
proper latitude in cross-examination 
Conclusion 
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COUNTERSTATEMENT OF THE CASE 


Appellant Gardiner was convicted, with three others, of vio- 
lations of the Narcotics laws.? She was indicted in 16 counts 
of a 22 count indictment and charged with conspiring to vio- 
late the Narcotics laws and with 15 substantive offenses. 
The substantive offenses concerned her traffic in heroin on Jan- 
uary 11, 1962, January 26, 1962, February 8, 1962, February 
20, 1962, and February 21, 1962 (each transaction giving rise to 
three counts of the indictment). The conspiracy concerned 
the period December 21, 1961—February 21, 1962. (Matthews 
J.A. 1-10.) 

Appellant and her co-defendants were acquitted of con- 
spiracy. She was, however, convicted on the 15 counts charg- 
ing her with substantive offenses." On December 13, 1962 she - 


/ 
as fe 
T See Matthews v. United States, D.C. Cir. No. 17475, decided May 29, 1903.44 /" 7 
* Codefendants Matthews, Norman Pannell and Valeria Pannell were also _ ja 
convicted of substantive offenses. Co-defendanta Phelps and Henry were re 
acquitted on all counts. Co-defendant Clinton Johnson pleaded guilty to one 
count prior to trial, and the remaining counts against him were dismissed. 4 


(9) 


2 
was sentenced to ten years imprisonment. The District Court 
granted her leave to appeal in forma pauperis, and appointed 
her present counsel. (Matthews J.A. 237.) 


The trial 


The trial was lengthy; it began on September 17, 1962, and 
lasted four weeks. The Government rested its case on Sep- 
tember 27. The jury returned a verdict on October 13. 

The primary Government witness against appellant was 
Thomas Broadnax, a Federal Bureau of Narcotics Agent. 
Broadnax, operating as an undercover agent under the name 
“Ricky.” was introduced to appellant in her home on the 
evening of January 11. 1962 by one Joseph Jackson, an acquaint- 
ance of appellant (Sept. 19. 1962 Tr. 7; Tr. 1617). Jackson 
knew that Broadnax was a Federal Agent; appellant did not. 
It was thought by Jackson that appellant knew of some sources 
of heroin supply; she had so advised him (Tr. 1618). He 
and Broadnax expected appellant to supply the name or names 
of such sources (Tr. 764). 1t was anticipated that Broadnax 
would thereafter contact the sources and deal directly with 
them (Sept. 19, 1962 Tr. pp. 7,9; Tr. 764). Accordingly, after 
Broadnax was introduced to appellant as Jackson’s brother, and 
when the conversation turned to narcotics, Jackson advised 
appellant that Broadnax was going to be dealing in narcotics, 
that he wanted to be introduced to some sources, and that all 
narcotics transactions were to be done with Broadnax (Sept. 
19, 1962 Tr. 7). The men made ready to leave, expecting to 
travel somewhere in the city to meet the “source” and obtain 
a sample of heroin which Broadnax had requested (Sept. 19, 
1962 Tr.7). But appellant announced that they did not have 
to leave, that she had the heroin, which she then produced, in 
her home (Sept. 19, 1962 Tr. 7; Tr. 822). 

Jackson unsuccessfully tried to knock the narcotics out of 
appellant’s hand, knowing that once she was observed in pos- 
session of heroin, she would be prosecuted (Tr. 1619). He 
had not suspected her of trafficking in narcotics, and had not 
wanted the Federal Agents to involve her in “anything as far 
as narcotics was concerned” (Tr. 1617). In his words: “[A]nd 
they said as long as she didn’t touch it, and they were going 
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to try to see to it that she didn’t touch it, but it so happened 
that when I got there or the agent and myself, Doris had 
it in her hand, because the previous arrangement was with her 
over the telephone that she was going to introduce me to some= 
body else that dealt in narcotics. As I said previously, I don’t 
know anyone that deals in narcotics” (Tr. 1617). 

After appellant produced the sample, Broadnax took it and 
left, ostensibly to have it tested (Sept. 19, 1962 Tr. 11). He 
later returned, indicated that the tests were satisfactory and 
that he would buy heroin in quantity (Sept. 19, 1962 Tr. 11). 
Appellant then made a telephone call, but could not make a 
“connection” (Sept. 19, 1962 Tr. 15). She told Broadnax that 
nothing could be bought that night, but that he should return 
the following evening (Sept. 19, 1962 Tr. 16). 

On January 25, 1962 Broadnax telephoned appellant and 
asked to purchase an ounce of heroin (Tr. 475). She told him 
to meet her at her home the following morning and to bring 
$225 (Tr. 475, 477). When Broadnax arrived on January 26, 
appellant advised him that she had been unable to contact her 
source, and that she did not then have the heroin (Tr. 478). 
She told him to call her at 1:00 p.m. (Tr. 478). He did so, but 
no heroin had yet been obtained (Tr. 479). Pursuant to appel- 
lant’s instruction, he called her again at 3:00 p.m. (Tr. 479-80). 
At that time she told him to come to Gordon’s Supermarket, 
‘where she worked (Tr. 480). He did. Appellant was behind 
the meat counter. She asked him for the $225, took it, twice 
counted it, and gave Broadnax a package (containing heroin) 
wrapped in newspaper (Tr. 481). She told Broadnax to pur- 
chase some meat to avoid suspicion (Tr. 481). The sale of 
heroin was witnessed by another agent, standing near the meat 
counter (Tr. 482, 502). Broadnax’s account was corroborated 
by several other agents who had stationed themselves in the 
vicinity of the Supermarket (Tr. 480, 488, 489). 

On February 8, 1962, Broadnax went to Gordon’s Super+ 
market and asked appellant if he could buy an ounce of heroin 
(Tr. 529). She told him to call her in the afternoon, and that 
in the meantime she would contact her connection (Tr. 530). 
Appellant was able to make contact later on in the day, and 
told appellant to come to her home in the evening (Tr. 531}. 
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He did. -Appellant was not there. She telephoned, however, 
and instructed Broadnax to walk down the street, and that she, 
in an automobile, would pick him up (Tr. 531-32). The reason 
for the meeting, she explained, was her observation of some 
suspicious looking cars with white men in them parked near her 
house (Tr. 532). 

Appellant picked up Broadnax as she said she would (Tr. 
532). They then drove a circuitous route around the city to 
Jose the Federal agents who were in fact following them (Tr. 
534-35, 556). After losing the agents, they stopped the car 
(Tr. 535). Appellant took $100 from Broadnax (advising him 
that she had made connection only for a half ounce), and left 
the car (Tr. 536). She returned in 15 minutes, gave Broadnax 
the heroin, and they drove off (Tr. 536-37). Broadnax’s ac- 
count of the event of this day was corroborated in material 
respects (Tr. 554-56). 

On February 19, 1962 Broadnax called sppellant and asked 
to buy an ounce of heroin (Tr. 574-75). She told him to 
bring $225 to the Supermarket the following morning (Tr. 575). 
He did, and left the money with her (Tr. 576). She told him 
to telephone her at noon (Tr. 576). He did (Tr. 577). She 
told him to come to the Supermarket at 1:30 p.m. (Tr. 578). 
He did. She gave him a half ounce of heroin, in a package 
‘wrapped in brown paper, and returned $100 to him (Tr. 578). 

On February 21, 1962 Broadnax went to the Supermarket and 
asked appellant if he could buy a half ounce of heroin (Tr. 655- 
56). She took $125 from him and told him to return later (Tr. 
656). Hedid. She then delivered the heroin to him (Tr. 657- 
58). Broadnax’s account was corroborated (Tr. 671). 


Appellant’s confession 


A warrant was obtained and appellant was arrested at ap- 
proximately 4:45 p.m. on March 8, 1962 in front of her house 
as she was returning from work (Tr. 946-47, 959, 964). 
She was shown the warrant and advised of the reason for her 
arrest (Tr. 947). At the moment of arrest she denied having 
sold narcotics (Tr. 995). Her mother, who was in the house, 
was told of appellant’s arrest and advised where appellant was 
being taken (Tr. 1076). 
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Appellant was 
Narcotics in the 
Federal Bureau cooperated wi 
partment in processing persons 
lations, and prepared line-up 
print cards in the same manner 
Appellant was taken to the offices of the 
purpose (Tr. 950, 1003). 
During the automobile ride to the offices, appellant asked 
who she had made sales to. “Ricky,” she was told. Her re- 
‘sponse was “oh”, or “oh, yes”, or “some expression of that sort.” 


and appellant arrived at the Federal 
5:00 p.m. (Tr. 948). Some 

al in the office, and while the 
appellant was asked some 

she had been ar- 


(Tr. 952). 
plicity (Tr. 
spoke (Tr. 953). Her 


done, the line-up sheet was 
printed (Tr. 988, 1073). Th 
proximately two hours (Tr. 953). 
was shown to appellant. She read it, corrected it, 
it (Tr. 954-55). No promises or threats were made to appel- 
lant at any time (Tr. 951). No force was employed, or induce- 
ments offered (Tr. 951). She was advised that she need not 
make a statement (Tr. 1000). 

When appellant testified, she said she was 
great length before she made any statement, an 
not sign any statement on March 8 (Tr. 1128, 1130). She ac- 
knowledged ten prior convictions (Tr. 1185-36). She was 
impeached on cross-examination by her testimony before the 
Grand Jury (Tr. 1806-9). 
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The Court admitted her written statement into evidence? 
(Tr. 1249, 1288). The issue of voluntariness was submitted 
to the Jury under appropriate instructions (Tr. 2004-76). 


Appellant’s representation by counsel 


Appellant was arrested on March 8, 1962. On April 5, 1962 
the District Court appointed George Shadoan and H. K. Schroe- 
der to represent her. On April 6, 1962 she pleaded not guilty. 
On that date, the appointments of Messrs. Shadoan and 
Schroeder were vacated, and William A. Tinney’s appearance 
was entered and filed. Several months later, on September 
14, 1962, Henry Lincoln Johnson, Jr. entered his appearance. 
On September 17, 1962 Mr. Tinney’s oral motion for leave to 
withdraw as appellant’s counsel was heard and granted. Mr. 
Johnson represented appellant throughout her trial, and was 
appointed by the District Court to represent her on this 
appeal. 


STATUTES INVOLVED 


Title 21 U.S.C. § 174 provides: 


Same: penalty: evidence.—Whoever fraudulently or 
knowingly imports or brings any narcotic drug into the 
United States or any territory under its control or juris- 
diction, contrary to law, or receives, conceals, buys, sells, 
or in any manner facilitates the transportation, conceal- 
ment, or sale of any such narcotic drug after being im- 
ported or brought in, knowing the same to have been 
imported or brought into the United States contrary to 
law, or conspires to commit any of such acts in violation 
of the laws of the United States, shall be imprisoned 
not less than five or more than twenty years and, in 
addition, may be fined not more than $20,000. For a 
second or subsequent offense (as determined under sec+ 
tion 7237(e) of the Internal Revenue Code of 1954), 
the offender shall be imprisoned not less than ten or 
more than forty years and, in addition, may be fined not 
more than $20,000. 


* Appellant appeared before the United States Commissioner between 
9:00 a.m. and 10:00 a.m., March 9, 1962 (Tr. 1767). 
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Whenever on trial for a violation of this subsection 
the defendant is shown to have or to have had posses- 
sion of the narcotic drug, such possession shall be deemed 
sufficient evidence to authorize conviction unless the 
defendant explains the possession to the satisfaction of 
the jury. 

For provision relating to sentencing, probation, etc., 
see section 7237(d) of the Internal Revenue Code of 
1954. (As amended July 18, 1956, ch. 629, title I, § 105, 
70 Stat. 570.) 


Title 26 U.S.C. § 4704(a)—General requirement provides: 


It shall be unlawful for any person to purchase, sell, 
dispense, or distribute narcotic drugs except in the origi- 
nal stamped package or from the original stamped pack- 
age; and the absence of appropriate tax paid stamps 
from narcotic drugs shall be prima facie evidence of & 
violation of this subsection by the person in whose pos- 
session the same may be found. 

Title 26 U.S.C. § 4705(a)—General requirement provides: 

It shall be unlawful for any person to sell, barter, 
exchange, or give away narcotic drugs except in pur- 
suance of a written order of the person to whom such 
article is sold, bartered, éxchanged, or given, on 3 form 
to be issued in blank for that purpose by the Secretary 
or his delegate. 


SUMMARY OF ARGUMENT 
I 


Fifteen minutes after appellant’s arrest, she arrived at the 
offices of the Federal Bureau of Narcotics. Pursuant to the 
Bureau’s policy and practice of cooperating with local law 
enforcement authorities, a Metropolitan Police Department 
line-up sheet was prepared for appellant. Some ten or fifteen 
minutes after her arrival in the Bureau’s offices, and prior to 
the completion of the line-up sheet, appellant acknowledged 
her guilt and began to give a detailed oral statement concern- 
ing her traffic in narcotics. The oral statement was promptly 
reduced to writing, and immediately thereafter read, corrected, 
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and signed by appellant. On these facts, the trial. judge 
properly denied appellant’s objection to the introduetion into 
evidence of her confession. 
bm 

‘A special employee acquainted with appellant was told by 
her that she could provide an introduction to a “source” of 
narcotics. Acting on this information, the special employee 
introduced an undercover Federal Agent to appellant. The 
‘Agent, she was told, desired to be put in contact with an in- 
dividual who supplied narcotics. Neither the agent nor the 
special employee suspected that appellant herself dealt in nar- 
cotics; indeed, the Bureau intended to avoid involving her in 
any violation of the Narcotics laws. Appellant, however, pro- 
duced narcotics herself, rather than introducing the Agent to 
a third party source. Her possession of and willingness to sell 
narcotics was unexpected and uninvited by either the special 
employee or the Federal Agent. In this state of the evidence, 
the trial judge properly denied appellant’s motion for judgment 
of acquittal, made on the ground that entrapment had been 
established as a matter of law. The issue of entrapment was 
submitted to the jury under appropriate instructions. See 
Matthews v. United States, D.C. Cir. No. 17475, decided May 
29, 1963. 

: mL 


The record reflects the continued sound exercise of discretion 
by. the trial judge in ruling on the objections and conduct of all 
eounsel during a lengthy and hard-fought trial. Appellant’s 
counsel invited, by his conduct of the case, the few mild rebukes 
directed to him by the judge. 


ARGUMENT 


L Appellant’s confession was not obtained in violation of the 
Mallory rule 


Appellant was arrested at 4:45 p.m. on March 8, 1962. She 
\ was transported io the offices of the Federal Bureau of Nar- 
. coties for booking and routine processing. She arrived at said 
* offices at 5:00 p.m. Within a matter of minutes, while a line-up 
sheet was being prepared, she began to make an oral statement, 


admitting the violations of the Narcotics laws with which she 
was charged: She was not threatened, coerced, induced, forced 
or otherwise intimidated into making a statement. She was 
advised that she did not have to make a statement. Her oral 
statement: was promptly reduced to writing. Under these cir- 
cumstances, appellant’s threshold confession was properly ad- 
mitted into evidence, and was not obtained in violation of Fed. 
R. Crim. P.5(a). See Jackson v. United States, — US. App. 
D.C. —, 313 F. 2d 572 (1962); Hughes v. United States, 113 
US. App. D.C. 127, 306 F. 2d 287 (1962) ; Turberville v. United 
States, 112 U.S. App. D.C. 400, 303 F. 2d 411 (1962), cert. de- 
nied, 370 U.S. 946; Metoyer v. United States, 102 US. App. 
D.C. 62, 250 F. 2d 30 (1957). The fact that, in part, the state- 
ment was in response to questions does not affect its admissi- 
bility. See Goldsmith v. United States, 107 U.S. App. D.C. 
305, 277 F. 2d 385 (1960), cert. denied, 364 U.S. 863. Cf., Gray 
v. United States, D.C. Cir. No. 16972, decided May 8, 1963. 
Moreover, it was entirely proper for appellant's oral confession 
to have been promptly reduced to writing. See Sawyer v. 
United States, 112 US. App. D.C. 5, 298 F. 2d 333 (1962); 
Turberville v. United States, supra; Metoyer v. United States, 
supra; United Stutes v. Ladson, 294 F. 2d 535 (2d Cir. 1961), 
cert. denied, 369 U.S. 824; United States v. Vita, 294 F. 2d 
524 (2d Cir. 1961), cert. denied, 369 US. 823. Finally, ap- 
pellant’s original denial of complicity at the instant of arrest 
does not compel a conclusion of inadmissibility. See 7. Cole- 
man v. United States, D.C. Cir. No. 17444, decided April 19, 
1963: ; 
Appellant’s original denial then became “within a few 
minutes,” a frank admission * * *. The appellant stated 
“he was trying to break in 944 Eye St.” Appellant's 
oral admission simply supplemented what was already 
known to, and at trial, clearly established by the testi- 
mony of the officer. We have not been shown unlawful 
police “purpose” or such a lack of “circumstances of 
legality” as to require reversal on this aspect of the case. 

(Slip opinion p. 4.) 
Appellant’s brief intermittently complains of statements, 
other than the March 8 statement discussed above, allegedly 
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taken from her by the Government in violation of Rule 5(a),. 
No statement other than the March § statement was intro- 
duced in evidence, and appellant’s arguments about other state- 
ments are irrelevant.‘ 


Ii. Appellant was not entrapped as a matter of law 


A special employee held a Government, Agent out to be his 
brother, and intrecuced him to appellant, telling appellant that, 
the Agent wanted to be put in contact with a source of supply: 
of heroin. It was not suspected by either the Agent or the spe- 
cial employee that appellant herself trafficked in heroin. In- 
stead of supplying an introduction to a source, appellant sup- 
plied the heroin itself. 

Accordingly, appellant was not induced to deal in narcotics. 
She created, rather than capitalized on, an opportunity to traf- 
fie in heroin herself. See Lopez v. United States, S. Ct. No. 236, 
October Term 1962, decided May 27, 1963. And, in any event, 
even if it could be said that she was in any sense induced to 
violate the Narcotics laws, there was ample evidence of her 
predisposition to do so. She set the stage for each narcotics 
sale. She showed complete willingness at all times to sell nar- 
cotics. She obviously was dealing in narcotics prior to her 
Meeting with Broadnax. See Matthews v. United States, 
supra, slip opinion, p. 3: “The issue of entrapment was prop-: 
erly left to the jury in the state of the evidence, so appellant. 
was not in law entitled to an acquittal.” See also Hansford v. 
United States, 112 US. App. D.C. 359, 303 F. 2d 219 (1962); 
United States v. Sherman, 200 F. 2d 880, 882 (2d Cir. 1952). 
Cf., Johnson v. United States, —— U.S. App. D.C. ——, 317 
F. 2d 127 (1963); ° 


“Similarly, appellant's attacks on the conduct of the Assistant United 
States Attorney who prosecuted the case, and on William A. Tinney, ber 
first retained counsel, are irrelevant, since their alleged “misconduct” does 
uot concern the March 8 statement. If these attacks were in any way rele- 
vant, appellee would deal with them, and show them to be scurrilous, 

* Appellant's proposed instructions were argumentative and incorrectly 
stated the applicable law. The Court's charge was more than adequate, as 
apparently appellant recognized, «ince she took no exception to it. Nor did 
abe offer suggestions or corrections (Tr. 207%). 
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Ill. Appellant’s counsel’s conduct of the case was not improp- 
erly restricted, nor was Government counsel permitted im- 
proper latitude in cross-examination 


It is difficult to respond to appellant’s cryptic two and one- 
half page analysis of a transcript in excess of two thousand 
pages, and demonstrate that the trial court did not improperly 
restrict appellant’s case, or favor the Government's. Appel- 
lant’s analysis demands, for its intelligent evaluation, a reading 
of the entire lengthy transcript. Such a reading will, in fact, 
demonstrate beyond peradventure the proper conduct of the 
trial by the court. It will also reveal repeated abuses by ap- 
pellant’s counsel, such as the asking of questions “calling con- 
tinually for hearsay” (Tr. 766) ; “improper” questions (Tr. 
767); and repeated objectionable questions (Tr. 787). Coun- 
sel was justifiably censured (Tr. 788-90). Indeed, the exami- 
nation of Agent Broadnax by appellant’s counsel (Tr. 1375 et 
seq.) is a good example of objectionable manner and procedure 
by an advocate: e.g., misstatements of fact (Tr. 1388); re- 
peated objectionable questions (Tr. 1889); argumentative 
questions (Tr. 1392, 1411); questions assuming facts not in 
evidence (Tr. 1396); testimony by counsel by means of ques- 
tions (Tr. 1413). See also Tr. 1424-25 (examination of Agent 
Heneghan). 

In sum, it is appellee’s position that the record reflects the 
continued sound exercise of discretion by the trial judge, hard- 
pressed by counsel, in her rulings on the conduct and objections 
of all counsel in the case. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judgment of 
the District Court be affirmed. 


Davip C, ACHESON, 
United States Attorney. 
FRANK Q, NEBEKER, 
Freperick G, SMITHSON, 
Barry SIDMAN, 
Assistant United States Attorneys. 
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' EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


Washington, D.C., 
September 17, 1962. 


THE CLERK: Case of Charles Matthews, Ellen M. Phelps, Roland R. 
Henry, Norman Pannell, Valeria Pannell, Clinton Johnson and Doris L. 
Gardiner. 

MR. SMITHSON: The government will announce ready, Your Honor; 
there seems to be some question, however, at least with regard to one of 
the prospective defendants whom the government understood would be a wit- 
ness for the government. I understand that as of either Friday or today, 
I am not certain which, she has counsel, Mr. Henry Lincoln Johnson, in place 
of Mr. Tinney who had been her previous counsel. 

Now, I make this announcement because at the time of the arrest 
of the defendant, Doris L. Gardiner, she expressed to certain agents of the 
Federal Bureau of Narcotics that she desired to cooperate and to be a witness 
for the government. She spoke with me, after I had warned her that she did 
not have to talk to me and she should have counsel. She talked to Mr. 
Tinney. She again -- this was after she had already given a written state- 
ment to the agents -- she again spoke to me and did appear before the Grand 
Jury as a witness for the government. I was not present but I have the 
transcript of her testimony there. I talked to her on Wednesday, because I 
had received certain rumors to the effect that Mr. Johnson might represent 


her but did not as of Wednesday. On Wednesday, the defendant again informed 


@° 


me that she planned to proceed with Mr. Tinney and to testify as a@ govern- 


ment witness. | 

In all candor to the Court, Mr. Johnson this morning announced 
that he now represented the defendant Doris Gardiner, that ts the last-named 
defeudant. And I received a letter from Mr. Johnson, which t received Fri- 
day, dated September 14, and in this particular letter he informed me that 
it would be necessary that I appear as a witness. Then he went on to make 
a statement -- | 

THE COURT: Who is “I"? | 


| 
MR. SMITHSON: Meaning me, Your Honor, it was directed to present 


government counsel -- "to appear as a witness to preclude and avoid any 


disease or conflict with the appropriate performance of the duties of a 


trial advocate." I must confess that I am somewhat amazed as to what the 
| 
question of- avoidance of disease or conflict is in this regard. But in any 


event, Mr. Johnson, I am sure, will make an effort to clarify that. 

I would ask, before we proceed with the trial, Your Honor, we 
determine at this time whether or not the defendant Doris L. Gardiner does 
desire to be represented by Mr. Tinney or Mr. Johnson; of course, it is her 
choice; and whether or not, candidly, she intends to appear and testify, as 
she indicated to me on Wednesday, as a witness for the goverhnent and in 
accordance with her Grand Jury testimony. I think it is only fair to both 
the Court :and all defendants to have made that announcement .. 

THE COURT: May I see that letter? : 
MR. SMITHSON: Yes, Your Honor. (The letter was handed to the 


Court and then returned to Mr. Smithson.) 


THE COURT: Mr. Tinney. 


MR. TINNEY: Yes, ma'am. 

THE COURT: Mr. Tinney, do you represent Doris L. Gardiner? 

YR. TINNEY: Your Honor please, at this time I respectfully ask 
leave of the Court to withdraw. Miss Gardiner has indicated she desires 


Mr. nenry Lincoln Johnson, Jr., to represent her and he has entered his 


appearance and he consulted me on this matter as late as Friday and indi- 


cated that he had. 

THE COURT: Well, you entered your appearance in this case -- 

MR. TINNEY: Yes. 

THE COURT: «= some time ago. 

MR. TINNEY: Quite some time ago. 

THE COURT: Have you made any application before this morning 
for leave to withdraw? 

MR. TINNEY: No, I haven't, Your Honor please, because the 
appearance wasn't entered until Friday. Mr. Johnson didn't enter his 
appearance until Friday. 

TEE COURT: Is Doris Gardiner here? 

MR. JOHNSON: Yes, Your Honor. 

(The defendant Gardiner came forward.) 

THE COURT: Is it Miss or Mrs.? 

DEFENDANT GARDINER: Mrs. 

THE COURT: Who is it that you want to represent you here? 

DEFENDANT GARDINER: Attorney Johnson. 


THE COURT: Mr. Johnson, are you prepared to go forward with her 


MR. JONSON: If Your Honor please, I don’t think I am. This 
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morning, before Judge Youngdahl, I asked Mr. Smithson to furnish to me a 
witness who was an eye witness to these offenses, by the name of Joseph 
Jackson. At first he represented to the Court that he did not know any 


Joseph Jackson. 


THE COURT: Now, just a moment. When was this case set for 


MR. JOHNSON: I don't know, if Your Honor Please, ay recollection 
isn't good -- 

THE COURT: Does anyone know when the case was set for trial? 

MR. SMITHSON: It was first set on May 14, Your Honor. Your 
Honor, the continued date is today. 

THE COURT: Apparently, according to this record, on the 27th of 
June this case was continued until today, September 17th. There has been 
plenty of time for everybody in this case, every defendant, to prepare for 


| 
trial. 


| 

MR. JOHNSON: There are two things, I want to make! this represen- 
tation to the Court. I first talked to this young lady and she told me a 
story that was remarkable. I did not agree to represent her! at that time, 
I asked her to give me the facts so I could verify what her facts were. 
In chasing down this evidence, I came to the place where I could not locate 
a Joseph Jackson. I got some information he was in New York. I went to 
New York. I tried to locate him. He was formerly a taxicab driver here. 
And then I got the information that ke was employed by the federal govern- 
ment and that he was an undercover agent for the federal government. 


THE COURT: What is his name? 


MR. JOHNSON: Joseph Jackson. So this morning I made no request 


for a continuance, but since we were going to be delayed a little while, I 
asked Mr. Smithson to furnish this man to me because he was an eye witness 
to this case. He said he did not know that man, he had never heard of him. 
And about three seconds later or five seconds later, he spoke to someone 
and said he did know him. I asked him would he furnish him to me and he 
said he would. When I came downstairs in front of this Court, I asked him 
again, ‘Will you furnish Joseph Jackson to me?" He said, "I don't know 
where he is," and he asked one of the narcotic agents if he knew where he 
was and he said he was around somewhere. And I said, ‘Well, can you find 
him for me?" And they said they would try. For the last hour, no one has 
furnished him. I know that he is an informer for the United States Govern- 
ment, he was with a United States agent this morning. 

THE COURT: Mr. Smithson, what about Joseph Jackson? 

MR. SMITHSON: He is here, Your Honor. He was here as 2 witness 
in another case. 

The agent informed me he was present on one instance. Of course, 
the governmert did not expect he would necessarily have to be produced, as 


we expected to use the testimony of the witness Doris Gardiner, the defen- 


dant, and, we hope, the government witness Doris Gardiner; therefore, we 


would not have to bring in any witness as to that transaction. 

These facts were conveyed to the Federal Bureau of Narcotics and 
they brought in Agent -- I shouldn't say "Agent," because he is not an 
employee in the sense of a government employee. He is here in the court- 
room -- in the courthouse. He was brought in on another case which has 
been disposed of, Your Honor, set for trial today. 


I have just told the agents, and I have not talked with this 


witness Joseph Jackson, to get a subpoena on him for this case and I have 
sent them for that purpose and, as I told Mr. Johnson, I will make him 
available to him when the agents show him to me or bring him in. He may 
talk to him, I have no desire to hide him. : 

MR. JOHNSON: May I say this in all candor, Mr. Smithson, all the 
narcotic agents involved -- the narcotic agent involved in the case on trial 
this morning is involved in the trial here, he was present = all the people 
were present and before Judge Youngdah1l. | 

THE COURT: Mr. Johnson, you are a late-comer to this case. The 
case is going forward, there has been plenty of time, this continuance has 
been known for months, and Mr. Tinney has been in this case and presumably 
he is prepared in the case and we are going to have the case go right for- 
ward. | 

MR. JOHNSON: May I do this, Your Honor -- 

THE COURT: What is it you want to do? 

MR. JOHNSON: There are certain witnesses in this room that are 
going to be pertinent to this. I want to make some representations to Your 
Honor and Your Honor can make whatever judgment -- I am not poking for a 
continuance if Your Honor doesn't think it is appropriate. 

THE COURT: I don't think it is appropriate in view of the number 
of witnesses and the number of defendants and it is set for trial on this 


day. 


MR. JOHNSON: If this weren't an extraordinary thing, I wouldn't 
| 


make this request. 
THE COURT: I will ask the witnesses to follow the marshal. 
THE MARSHAL: All witnesses on both sides kindly step this way, 


please. 


(The witnesses left the courtroom. ) 


THE COURT: Are there any witnesses in this case left in the 


(No response. ) 

THE COURT: I take it that no one in the room is expected to be 
called as a witness; of course, this excludes the defendants. 

MR. JOHNSON: If Your Honor please, I can very well imagine what 
Your Honor's reaction is to a late appearance of an attorney in a case, 
after an attorney has been in it all along. The remarkable part -- 

THE COURT: We are not now talking about that. I thought you 
said you wanted to make some statement out of the presence of the witnesses. 

MR. JOHNSON: I do. 

THE COURT: What is that? 

MR. JOHNSON: It concerns that. Your Honor remarked that 
Mr. Tinney had been representing this defendant for quite a period of time 
and you imagined he was prepared to try the case. I make this representa- 
tion to Your Honor and I think the evidence will show it. Mr. Tinney was 
placed in this case by the United States Attorney. He wasn't chosen by 
Doris Gardiner, he was called by the United States Attorney to his office 
for the purpose of representing this defendant. That at that time that this 
defendant had been -- a statement had been exacted of the defendant and a 
promise had been made to her. That that promise first involved a dismissal 
of all cases, it second involved a plea to a possession count and the fact 


that her parole would not be revoked and the fact she would be sentenced 


by a Judge outside ef a courtroom. That at that time Mr. Tinney made his 


appearance in the case, that her parolé officer was aldo called at that time. 
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THE COURT: You mean she is on parole now, is that what you are 
saying? : 

MR. JOHNSON: Yes, ma'am, and that these representations were made 
for her to get her to testify. That at no time, at no time up until the 
time I entered my appearance, has she been represented by anybody in any 
antagonistic way to what Mr. Smithson wants. 

So if the representation is that Mr. Smithson can choose a lawyer 
for a defendant and then say the defendant has been well represented by 
counsel and well prepared to defend as serious a charge as this, then the 


right to counsel means nothing. I don't think that Mr. Smithson has any 


right to -- 

THE COURT: Mr. Johnson, we are not going to have a whole lot of 
speech-making here. If Mrs. Gardiner wants you for her attorney, I am 
perfectly willing to release Mr. Tinney and to let you go onilend represent 
her. But I am not going to continue this case. | 

MR. JOHNSON: All right. Your Honor please, are si going to 


permit undez these circumstances, since there is 4 confession involved in 
this case that Mr. Smithson got -- 
| 
THE COURT: I can't in advance rule upon what the Court is going 


to do about a confession until I know what all the circumstances are. 
MR. JOHNSON: My difficulty is that Mr. Smithson is going to be 


a witness to that confession and he said he was at the Grand! Jury room 


when this girl testified, that is true. 


THE COURT: Just a minute. Mr. Smithson, do you expect to be a 


witness in this case? 
MR. SMITHSON: No, Your Honor. I might state at the time -- 


because there have been some rather wild accusations here -- that at the 
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time I spoke with this defendant Doris Gardiner, Doris Gardiner had already 
given a complete statement to the Federal Bureau of Narcotics and desired 


to cooperate. When she came in, she came in -- and I never talked to her 


alone, I always talked to her in the presence of narcotic agents and I 


beizeve on all occasions in the presence of a Deputy U. S. Marshal, Eleanor 
Cole or Core, I can't think of her last name, who is downstairs, who inci- 
dentally was a witness to one of the statements that this defendant made. 
At the time I spoke with her, I told her she did not have to talk to me, 
that she was entitled to an attorney and that she should have an attorney. 
I asked her if she had anyone she desired, otherwise I said I want you to 
speak to an attorney before you talk to me and I would offer to get you 
Mr. Tinney. I did select Mr. Tinney in the sense that I proffered him as 
a respected member of the Bar whom I have admired and I think he is a good 
member of the Bar. I certainly know that Mr. Tinney talked with this defen- 
dant. 

I never at any time promised to dismiss the charges against her. 
In fact, if Your Honor cares to hear Mr. Tinney, it was determined that 
this particular witness, defendant, was to plead guilty before whomever the 
Trial Judge would be, to count six of this indictment. This witness is on 
good time, she was, I think, for forty-some months. I never promised her 
that her good time would not be revoked. 

I did say to her, because she had comptained that there had been 
a detainer placed against her by the parole authorities that had not been 
served, that I would see if I could get that served so that, to use the 
language at the‘Jail, she would not be shooting blanks on that time she has 


to make up. I wrote a letter for that purpose to the parole authorities to 


see if, in their discretion, they would do that. 

I at no time promised to dismiss all of the charges against her 
or to see that her parole would not be revoked. | 

THE COURT: But you state that you do not expect to be a witness? 


MR. SMITHSON: That is correct, Your Honor. 


THE COURT: Well, now, what is this, Mr. Johnson, about this 


letter that you wrote Mr. Smithson? 

MR. JOHNSON: Well, the information that I have contradicts -- 
Mr. Smithson has made a representation Mr. Tinney was called) by him, who 
advised this young lady as to her rights. Mr. Tinney tells ne that the 
young lady had already talked to Mr. Smithson, already done all of her 
commitment, and if he told her that she needed a lawyer, Erol what Mr. Tinney 
says, she had already been traduced and any necessity for a lawyer had been 
obliterated before she talked to Mr. Tinney. 

TEE COURT: Do you expect to call Mr. Smithson? 

MR. JOHANSON: Yes, I don't see how I could avoid its in the middle 
of the trial, it would have to be, Your Honor, in the middle of his case. 

THE COURT: That would be your calling him as a wicnese 

XR. JOHNSON: Here is what will appear before Your Honor at the 
very first blush of this case: He admits to Your Honor chat he went to the 
Grand Jury with this girl, he admits that he called Mr. Tinney to represent 
her, that he selected him, that she didnit know him; he adnits that he 
advised her, in her presence, to go ahead with this. He panics at a time 
before the indictment, he speaks of a sixth count, which couldn't have 
existed at that time, there was no indictment by the Grand cary at that time. 


So what he has represented in this case is that he has completely 


obliterated any right this girl had before he called Mr. Tinney, by his bare 


statement before Your Honor. I don't see how, since he admitted he took 

a statement from her, he admitted he had her sign it, he admitted he discus- 
sed punishment with her, he admitted he sent a letter to the Parole Board 
about her back-up time, he has admitted he has put himself in this case 
di:cetly as a principal part of his case, he has further admitted that was 
the principal part, of his case -- in addition to that, something else, 

Your Honor please. He had this young lady brought up to his office in 
handcuffs; one time before in this court, Judge Tamm reprimanded him for 
that. 

During the time when Mr. Tinney was representing that girl, and 
evidently he has now turned over to Mr. Tinney, he admits that last Thursday 
or Wednesday, he had her brought up from the Jail, brought up to his office 
to discuss this case and what she is going to do about her defense. 

THE COURT: Well, why wouldn't he, if she had agreed to testify 
for the government? 

MR. JOHNSON: Out of the presence of her lawyer? 

THE COURT: I don't know whether it is out of his presence of 
not; all you know about the case is what somebody has told you. 

MR. JOHNSON: I suggest to Your Honor, regardless of which way 
you look at this, Mr. Smithson has put himself directly in this case, where 
it is absolutely impossible to conduct it without him being a witness. 

MR. SMITHSON: I did not take this witness before the Grand Jury, 
I was not the Grand Jury assistant. It was Mr. Alexander Stevas who took 
her before the Grand Jury, it was not I and I never made any statement that 
it was. And before I talked to Doris Gardiner on Wednesday, I had informed 


Mr. Tinney that I desired to talk with her and ask her what her views were 
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and whether or not she was going to be a witness for the government. You 


may inquére of Mr. Tinney. I told him when I would have her up there and 
he could be present or not, as he chose. 
ek kek kkk RK KR kek RK 

MR. JOHNSON: Your Honor please, there are two things. I notice 
in the last plea that was taken, I imagine this is a step taken under 
Title 23 which permits a defendant, during theccourse of a case, to plead. 
But the statute also requites the remaining counts of the indictment be 
dismissed and I didn't hear that that had happened. If they lare not 
dismissed -- 

THE COURT: I take it that you are aware that no counts are 
dismissed until after sentence is imposed. You have been here long enough 
to know that. : 

MR. JOHNSON: I understand that usually happens when it is 
voluntarily done for addefendant in a pending trial to testify in that 
trial, but the only specific statutory authorization for a defendant to 


take the stand for the prosecution in the case on which he is on trial is 


to follow the procedure under Title 23; however, I merely make the point. 


COURT: What is it you are referring to, title what? 

JOHNSON: Title 23, 105, I think it is. 

MITCHELL: 115. | 

JOHNSON: 115, that provides any time the United States 
Attorney may -- in order to call a person as a witness for the government, 
that Mr. Smithson has said he is going to do -- may dispose of the case 
against him and then call him as a witness. Now, that procedure has not 


been followed here at the present time. What has happened is he had entered 
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a plea to one count of the indictment; the remaining counts, I imagine, 


are open. And unless that procedure is going to be followed under Title 23, 


Section 115, I am going to ask that Mr. Tinney remain at the counsel table 
and the man not be permitted to testify. 

MR. SMITHSON: By what right does Mr. Johnson represent Mr. Clinton 
Johnson? I don"t believe, Your Honor, he has entered any appearance for 
him, and Mr. Tinney is here and has represented hin. 

MR. JOHNSON: I represent a co-defendant. 

TRE COURT: Just a minute. (To the Marshal:) Get me Title 23, 
Section 115. Here,’ take this paper so there will be no mistake about what 
I am asking for. 

MR. JOHNSON: May it please the Court, as I have not talked to 
Joseph Jackson, I am going to ask this Court to continue this case until 
Wednesday at 1:30. 

THE COURT: Now, I am not going to continue this case, I have 
already told you that, Mr. Johnson. I am not going to continue this case. 

ke KKK KA KR KKK KEKE 
COURT: This section that you gave me, Title 23, Section 115 -- 
JOHNSON: It is the D. C. Code, if Your Honor please. 
COURT: Yes, Title 23, Section 115. 
MITCHELL: 110. 

THE COURT: All this section says is that when two or more persons 
are jointly indicted, the court may, before a defendant has goneitnto his 
defense, direct any such defendant to be discharged that he may be a witness 
for the United States. It is permissible, it is not mandatory at all. Then 


is goes on and says an accused party may also, where there is not sufficient 
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&vidence to put him upon his defense, be discharged by the court, or if 
not discharged by the court, will be entitled to the mentee verdict of 
the jury for the purpose of giving evidence for the other party accused 
with him. 

MR. JOHNSON: Yes, ma'am. In other words, it works both ways, 
the only way this can be done during the course of a ptae where he is 
indicted with co-defendants, is for a disposition of this caee against hin 
to be entered, either by the Judge or by the jury or by plea dnd disposi- 
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tion of the remaining charges. He can't be in and out of the case at the 


same time. He can't appear as a defendant for twenty-one counts in the 


case and asaa convict -- and a witness on the other count. 

THE COURT: Mr. Johnson, I don't think what you say is required. 
There is just one clause that applies in this particular mn and all it 
says is that when two or more persons are jointly indicted, | the court may, 
before a defendant has goneiinto his defense, direct any such defendant to 
be discharged that he may be a witness for the United States. 

MR. JOHNSON: May it please the Court, then if he} is not going 
to be disposed of, may I ask, I want a severance from Kin . 

THE COURT: Well, I will deny that. | 
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Washington, D.C., 
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THE COURT: Mr. Johnson. 
MR. JOHNSON: May I make mine? 


Doris Gardiner is charged with several offenses under the 


narcotics law. My defense to that particular transaction: that she 


was entrapped into doing this. And I charge that there was a conspiracy 
to do this to her: And in the same terms that Mr. Smithson charged a 
conspiracy to violate, I charge that the following defendants, in this 
conspiracy, are guilty: Joseph Jackson, a member of the Parole Board, 
who was her parole officer; Mr. Smithson; several narcotic agents, 

Mr. Broadnax principally, two others in particular, Mr. Turney, and one 
or two other persons. 

The intent and purpose of this conspiracy was as follows: 
Joseph Jackson, who met this defendant while this defendant was in prison -- 
incre THE COURT: Mr. Johnson, do I understand that your defense is 
that there was a conspiracy to entrap her? 

MR. JOHNSON: Yes, ma'am. 

THE COURT: Into committing offenses, is that it? 

MR, JOHNSON: Yes, ma'am. And also to deprive her of her civil 
rights: deprive her of her right to counsel, deprive her of her right to 
her day in court. 

MR. MITCHELL: If Your Honor please, may we approach the bench 
at this time? 

THE COURT: Yes. 

(At the bench. ) 

MR. MITCHELL: If Your Honor please, on behalf of the defendant 
whom I represent, i wish at this time to interpose my objection to the 


opening statement that is being made by Mr. Johnson on the grounds that 


necessarily implicit in his opening statement is the suggestion that the 
acts alleged by the government to have been committed were in fact commit- 


ted, and thereby it is prejudicial to my defendants who have entered a 


plea at this juncture of not guilty. I don’t believe Mr. Johnson has a 


right to concede guilt of my clients, even though it may relate to his 


own. On that basis, if Your Honor please, I object, because I think this 
is a prejudicial opening statement to ay clients. 

MR, SMITHSON:. I might say, Your Honor, I cannot understand 
any basis for Mr. Johnson's assumption of @ conspiracy to deprive Doris 
Gardiner of her civil rights. | 

THE COURT: I was going to mention that without your having 
brought it up. If she has been deprived of any civil riehtan this is not 
the place to have chen redressed. 

MR. JOHNSON: It is a criminal offense. 

THE COURT: We are not trying it here. 

MR. JOHNSON: If Your Honor please -- 

THE COURT: I don't want another word said about deprivation of 
her civil rights. If she is being deprived of her civil rights, there is 
a@ method for redress, and it is not in a criminal case. 

MR. JOHNSON: It is no question of color. 

TEE COURT: It is no question of anything. ; 

MR. JOHNSON: I£*Your:Honorcplease;.ishe has a right to be taken 
before a commissioner. | 

THE CCURT: Let me tell you something. We are going to try 
this particular case here, Mr. Johnson, and not any other case. She may 
have been deprived of her rights, but if she has there is a method and a 
time for redress of them. You are limited here to what you expect to show 
in the defense. And it wouldn't be any defense that she had been deprived 
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of civil rights if she has in fact violated this narcotic lav. 


MR. JOHNSON: Your Honor may be right. Maybe my phraseology 
was wrong. 

THE COURT: You are getting up and saying, if I understood it, 
she has pleaded not guilty, you are saying if she did do it she was entrap- 
ped. 

MR. JOHNSON: If she was entrapped, she is not guilty at all. 

THE COURT: What you are saying is that, in effect, she is not 
guilty, but that if she did anything about these narcotics that she was 
entrapped. I am perfectly willing for you to say that because that is 
your defense. But we are not going to go into any deprivation of civil 
rights. You are not to repeat them. 

MR. SHORTER: Your Honor, may I make a motion on behalf of 
defendant Matthews similar to the one made by Mr. Mitchell in so far as 
Mr. Johnson's statements are necessarily trampling upon their rights in 
this case and this case to be tried separately and have their guilt con- 
sidered separately from that of other defendants. 

THE COURT: Do any of you claim entrapment? 


HR. MITCHELL: We don't know. It would depend upon how it 


develops, Your Honor. I wouldn't be in position, very frankly, to say to 


Your Honor at this time. It may well be, under the Matthews case which 
Your Honor is familiar with, it would develop. 

I think further in protecgion of the record, if Your Honor 
please -- I dislike doing this -- but further in protection of the record, 
in protection of our clients, I think I should make two motions to Your 
Honor. One is, I would make a motion to Your Honor that you grant us a 
severance. I think we are going to be horribly prejudiced. Secondly, if 


Your Honor please, as an alternative I would ask Your Honor to declare a 


mistrial. 

THE COURT: I will deny those motions. 

Mr. Johnson, you are not to begin any argument with reference 
or any representation with respect to a violation of civil rights. That 
is general language and it is not concerned in this case. 

MR. JOHNSON: All right. I don’t do that. 

MR. SMITHSON: I would suggest, Your Honor, because ig has 
already been said and of course I couldn't make any objection, that Your 
Honor should instruct the jury to disregard any such comments. 

MR. JOHNSON: 1 object to that. | 

MR. MITCHELL: I am afraid that would merely lay emphasis to it, 
which is the prejudice we are already claiming. 

THE COURT: You didn't claim anything about violatiion of civil 
rights. 

MR, MITCHELL: No. 

THE COURT: He wanted an instruction given to the jury with 


reference to disregard his statement. 


MR. JOHNSON: Your Honor, suppose evidence shows she has been 


deprived of her civil rights? 

MR. SMITHSON: Mr. Johnson, your voice carries very far. 

THE COURT: I absolutely forbid you to keep on talking about a 
violation of civil rights. That doesn't mean a thing. It doesn't tell 
anything to this jury. It may mean one thing to one wen another 
thing to somebody else. You are only to indicate what you expect to show. 


MR. JOHNSON: What I expect to show. Can I say there is a con- 


spiracy to entrap her? 
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THE COURT: Yes, if you want to; if you want to say there was. 

(End of the bench conference, ) 

THE COURT: The jury is instructed to disregard what Mr. Johnson 
has said about a deprivation of civil rights. If anybody has been deprived 
of civil rights, there is a time and a place to assert a claim for relief. 
But in this particular case, the only thing that is involved are these 
charges that are in this indictment here. 

Now you may proceed, Mr. Johnson. 

MR. JOHNSON: Ladies and gentlemen, the conspiracy I charge is 


to entrap her. 


19 Now I am going to show you the following evidence to show how 


she was entrapped: This girl was let out on parole in December. Prior 


to that time she‘had met the principal witness for the government, Joseph 


Jackson. He at that time was serving a term for robbery in the peniten- 


tlary at Lorton. He was a motion picture operator. He became enamored 


of this girl while she was there, and used to send her small gifts during 


the time of his incarceration: Sweaters, money. But he also did this: 


He had his mother go down to the penitentiary and pose as a relative of 


hers and take the little family down, to make sure of this young lady 


thinking that he was in her heart and that he loved her. 


I am also going to show, at that very time and during the time 


he was in the penitentiary, he was an agent of the United States Govern- 


ment; that he was getting nine dollars a day, or more money, or some 


money, to induce people to violate the law.. So while she was even in 


prison they started on her. 


Now, when she got out, they sent him back to her, 


in January. 
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She had been out. When she got out she tried to get a job. Nobody would 


hire her. She has got a bad record. Nobody would have anything to do 
with her. Nobody would show her any kindness or any courtesy at all. She 
couldn't get a job, so she went to che United States Sanloyaent Office and 
che got a‘job of sorts. She got a job at a supermarket where she got a 
dollar an hour, which is below the scale. That isn't what you are supposed 
to pay an American citizen. But she worked for that just the same, to try 
to make it on her own. | 

This gentleman that the government has -- they had started the 
conspiracy already. They started when he was down in prison. I am going 
to show you the reason they indaced him to do this was that they had a 
counterfeiting charge on him. He got out of prison for a little while and 
he counterfeited something and then they sent him back to petoon and they 
held the counterfeiting charge over his head. Then they let him back out, 
even though he had a charge of counterfeiting. Even though he violated 
his conditional release, they let him back out to do this vork. Then, 
knowing that this girl was working for starvation wages and couldn't help 


herself, they sent him back to her. They sent him back to her. Had him 


give her money. He is not employed anywhere, so far as we are able to 


‘find. He hasn't had a job since August. But he has money tlo give her. 
| 


Takes her to work every day. He has an automobile. A non-employed convict 
working for the United States Government with an automobile. 

He takes her to work. He brings her back. He gives her money 
and tells her they are going to get married. Then all of a pease he tells 
her he is in trouble. He says, You know what I tried to aoe We are going 
to have a happy life. We will try to make life together oie. 
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She has no hope. No place to look but to him. And they know 


that. So they prey on her, they get her to come there for ten days, 
urging her to get some drugs from somewhere, because he allegedly has 
killed some maa in Virginia and has to have immediately some money. Well, 
suc sees everything she has ever hoped for going out the window. So they 
induce this girl to get some drugs. 

Having induced her to get the drugs, let's see whether the 
United States Government participated in the conspiracy affirmatively. 

So far, they have just got this character -- and you ought to see how well 
he is dreesed too. They dress up these type of fellows right well, to be 
attractive to a little girl. So they use everything; every vicious thing 
that they can use to get this girl. When they get her in that fashion 
they lock her up, four o'clock on March 8. 

I am going to show you that the rules of this court required 
that as soon as she was arrested -- of course it is a warrant for arrest -- 
that she should be taken before a commissioner, who charges, then she is 
placed om bond or net placed on bond. I am going to show you they didn't 
de that to her. 

UR. SMITHSON: Just a moment. I think, Your Honor, counsel has 
far exceedec pripriety. 

TRE COURT: Just a minute. Counsel, come to the bench. 

(At the bench. ) 

THE COURT: You are now arguing in an inappropriate field. What 
you said was that they got her to do this. Now you are trying to tell 
what you scid happened to her after that. 

WR. JOHNSON: Yes. Because they got a statement from her. 


THE COURT: The time will come up, and if they. use that 


statement then you can show the circumstances of that. 


MR. JOHNSON: He has already indicated, Your Honor, he is going 


to use it. 
COURT: He didn't. 
JOHNSON: He is not going to use any statement ? 
SMITHSON: I didn't say that either. | 
JOUNSON: Your Honor, I don't think it makes any difference. 
COURT: Just a minute, Mr. Johnson. You are talking so loud 
that everybody in this room can hear you, 

MR, JOHNSON: I have a cold. 

TEE COURT: You are not to go into what happened after she passed 
these narcotics,.if she did pass them. I judge from what you said that she 
did. That is what I got from what you said. Now, you want! to go through 
what was done to her after that. That certainly couldn't have influenced 
her going out and getting the narcotics. 

MR. JOHNSON: If Your Honor please, may the jury be excused? 

TEE COURT: I will excuse the jury for just a moment. 

The jury then left the courtroom. ) 

(End of bench conference. ) 

MR. JOHNSON: If Your Honor please, Your Honor has indicated 
that you are going to stop my showing, as far as evidence is concerned -- 

TEE COURT: Just a minute. I understood you to tell the jury 
that this defendant that you represent was induced to get certain drugs. 

MR. JOHNSON: Yes, ma'am. 

TEE COURT: Now, after having told them that, you want to indi- 
cate what you say happened to her subsequent to that eine. 


MR. JOHNSON: No, ma'am. 


:@ 


THE COURT: That is what I understood. 

MR. JOHNSON: No, ma'am. I am going to show what they did to 
her at that time. 

THE COURT: What did you say to the jury? 

MR. JOHNSON: I said, I shall show you that they did not take 
her to a commissioner. 

THE COURT: No, no, I am not talking about that. What did you 
tell them that they got her to do with respect to narcotics? 

MR. JOHNSON: Purchase then. 

THE COURT: Yes. All right. Now, that is what you say they 
had her do. 

MR. JOHNSON: Well, they had her do more than that. 

THE COURT: About narcotics? 

MR. JOHNSON: Yes, if Your Honor please. In addition to that, 


I intend to tell the jury this: that when she was arrested she was not 


taken to a commissioner as the rules of this court require. She was kept 
in the Narcotics Bureau until ten o'clock that night; that she was arres- 
ted around four; that during the course of that arrest she was told that 
they weren't interested in her, that they were only interested in getting 
her to get these other people; and that -- 

THE COURT: And did she go out and get them? 

MR. JOHNSON: Yes, ma'am. 

THE COURT: According to you? 

MR. JOHNSON: According to me. 

THE COURT: You say that she passed narcotics subsequent to that 
time? Is that what you are saying? 


MR. JOHNSON: No, ma'am, I am not saying that. 


2Z 


THE COURT: You are not saying that she bought or sold or there 
is any charge that is based subsequent to that time? 


MR. JOHNSON: Not subsequent to the time of her arrest. I an 


down to the date of her arrest. 


THE COURT: You are not to tell them what happened after her 


arrest. 


MR, JOHNSON: If Your Honor please, I think I tave to make a 


proffer. 


THE COURT: It has nothing to do with the defense of entrapment. 
It is what happened before. 

MR. JOHNSON: May it please the Court, may I do this: I think 
it does. I think I have a right -- I can only show these things by 
evidence that is impersonal. I can only show an explanation of it by 
what they did afterwards. I can show, and I tender, Your Honor, the 
following evidence: I intend to show you that they kept her there from 


four o'clock until ten 6'clock; that they did not take her to a commis= 


sioner. She denied eny connection with the narcotics up until eight- 
thirty; that she said she didn't know any man named Broadnax; that they 
finally held her there and brought Broadnax in there. When they brought 
Broadnax, she said, Why, this is Rickey, Joseph Jackson's brother. She 
asked him why did you do this to me, and that he told her why it was 
done to her. And asked why would Joseph Jackson do this x The nar- 


cotics agent told why it was done to her; why he did it to her. He told 


her why Jeckson was specifically picked to do this. 
In other words, if you cut me off there, you will cut me off 


from the very proof of what I say is true, because they have admitted it. 
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I don't see any other way I can prove it. 

THE COURT: I don't see that that has one single thing to do 
with entrapment. If she was entrapped, if she was, she was entrapped 
before she was arrested. She was not entrapped later. 

MR. JOHNSON: If Your Honor please, I intend also to show this: 
that in order to perpetuate that entrapment, to keep this girl away from 
any protection at' all, to make this entrapment stick, that she was brought , 
at ten o'clock in the morning, downstairs to the commissioner's office, 
taken directly to Mr. Smithson's office. When she got up there a state- 
ment was extracted from her; that a promise was made her before the 
narcotics agent, which is a violation of the law. 

THE COURT: Mr. Johnson, I am not going to have any of this 
stated to the jury, not any of it. 

MR. JOHNSON: Your Honor, I am not going to suggest to Your 
Honor that I am going to do it. I am making a tender to Your Honor. 
There is no jury present at the present time. I am not going to do any- 
thing that Your Honor tells me not to do. Nothing. But I think it is ny 
duty to present to you what I intend to show. 

THE COURT: You want to say anything, Mr. Smithson? 

Had you finished? 

MR. JOHNSON: No, ma'am. 

THE COURT: Go ahead and finish. 


MR. JOHNSON: I intend also to show that at ten o'clock in the 


morning that a conversation was had with Mr. Smithson in which some repre- 


sentations were made that the charges would be dropped against her. 
THE COURT: What has that got to do with entrapment? 


MR. JOHNSON: If Your Honor please, here is what I think it is. 
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The burden of showing entrapment is a heavy one. It is a heavy one. I 
came into this case in three days. I haven't asked for any continuance. 

THE COURT: I don't see how you can show seeeeenere by showing 
something that happened after the person was allegedly eat raoneae If 
tnere is going to be any inducement to the person, it is bound to be before 
the entrapment occurs. It is certainly not afterwards. Is all that you 
have to say along this line of something that occurred subsequent to the 
alleged entrapment? Is that it? 

MR. JOHNSON: Yes. 

THE COURT: I don't want to hear any more of that. 

MR. JOHNSON: What happens leter explains why the entrapment 
occurred and why it was entrapment, and not capable of some other explana- 
tion. 

THE COURT: Whatever bearing what was done had on the entrap- 
ment, it is bound to have been done before the entrapment. You can't 
possibly entrap a person by things done subsequent to the entrapment. 

MR. JOHNSON: The only thing I can tell Your Honor about that 
is this: that he is not going to admit it is entrapment. Ee he is going 
to admit it is entrapment, I don't have to worry. But once he denies it, 
I am going to show the pattern of conduct of the prosecution. I am 
entitled to show the temper of the prosecution. I am entitled to show, 
in addition to that, why I can't get any other evidence than what I have. 
I have only been in here three days. 

THE COURT: I don't want to hear anything more about this, 


Mr. Johnson. If you have anything to say to this jury about entrapment , 


| 
it must be something that occurred previous to the time that she was arres- 


ted for these alleged offenses. 
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MR. JCHNSON: Then with that ruling, if Your Honor please, the 
only thing I can say is what I have said. Anything that happened before 
then, because the rest of the things that happened I have no way of knowing. 
I can only say by what people did afterwards what happened first. 

THE CGURT: You have concluded, have you? 

MR. JCHNSON: Beg your pardon? 

THE COURT: You have concluded, then, your argument? 

MR. JCHNSON: No, I haven't concluded my statement. I said as 
far as this. 

THE COURT: Which statement are you speaking of, your statement 
to the jury or your statement to me? 

MR. JOHNSON: Your Honor said you didn't want to hear any more 
of my statement. 

THE COURT: I want to know what it is you intend further to say 
to this jury, because practically everything you have said has been out of 
order. 

MR. JOHNSON: I am going to abide by Your Honor's ruling. With 
regard to what else I was going to show, if Your Honor wants to hear that 
I will outline it. 

THE COURT: I want to know what it is, because you haven't shown 
a correct statement thus far about what they are entitled to consider. 

MR. JOHNSON: The issue of credibility, and my explanation of 


it. The issue of credibility between this young girl, who is in the poor- 


est shape possible to controvert what 2 narcotic agent says or what anybody 


says, is so narrow that I am depending on surrounding circumstances to 


corroborate her. 


Now, Your Honor has said that if it happened afterwards, that 
it hasn't any bearing on it. I think it docs. And I am going to show you 
the following facts: I am going to show you that at the time she came up 
to Mr. Smithson's office that the promise they made her indicated they did 
not want her and they merely used her to go and get some other people. 
They knew she wasn't dealing but they knew they could use her -- in in 
corroboration. | 

THE COURT: I asked you once before about the offenses that are 
charged. Are you claiming that she did anything atest 3 the time 
that she was arrested? | 

MR. JOHNSON: No, Your Honor. I have conceded Polen that the 
conduct that I am going to talk about at the present time does not bear on 
what happened prior to her arrest except in corroboration of it. That is 
all. I say that what she says happened is verified. If she says she wasn't 
dealing in narcotics and these people induced her to deal ip narcotics, 2 
statement that they made that they weren't after her, but they knew they 
could get her to go get someone else. 

THE COURT: Was that made after she was arrested? 

MR. JOHNSON: That was made after. 

THE COURT: Then it couldn't have entered into the matter of the 


alleged entrapment. 


MR. JOHNSON: Your Honor, I didn't say, if Your Honor please -- 


Maybe Your Honor misunderstands me. What I intend to show, Your Honor, is 
not an ingredient of the entrapment, as direct proof of the entrapment, but 
in corroboration of statements that of themselves might not appear to be 
entrapment, but an explanation of the intent and purpose by which they were 


done by the narcotics agents. 


THE COURT: We haven't had any evidence here as yet. 


MR. JCHNSON: This is the evidence I thought I was supposed to 


tell the jury. I don't want to presume on Your Honor's time. Your Honor 


has been very gracious to me. I wanted to say this: I thought I was 
supposed to tell the jury what I was going to show. 

THE COURT: If you are expecting to show entrapment by something 
that occurred subsequent to the time that she considered these offenses, 
it certainly isn't proper, because the entrapment, if there is any entrap- 
ment, is what occurred previous to the time that she did whatever she did. 

MR. JOHNSON: I agree. What I am trying to say to Your Honor, 
and maybe we are at cross-purposes, I say I prove conduct X before the 
sale. Conduct X. That, of and in itself, that is a man going to see a 
girl, taking her back and forth from home. 

THE COURT: Mr. Johnson, it seems to me that you are talking out 
of order, trying to prejudice the jury or to arouse their sympathy in this 
matter. 

MR. JOHNSON: If it is not true, {££ Your Honor please, it will 
revert to her disadvantage. They will send her to jail. 


THE COURT: Life is too short for us to go into everything. 
MR, JOBNSON: I don't want to go into anything egcept what 


affects this defendant. 

THE COURT: We are just going into the things about this case. 

MR. JOHNSON: That is all I wast to go into, if Your Honor please: 
what this defendant, what the narcotics agent, what they meant to do by 
whet they did. 


THE COURT: You are arguing. We are going £0 get on with this 
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case. I have made my ruling. Anything that you set up in the nature of 
entrapment, or what you claim about entrapment, is to be] sonething done 
prior to the time that she did whatever she did. 

MR. JOHNSON: I see. Then I am precluded -- so that I may 


clearly understand, Your Honor -- I am precluded from offering any evidence 


corroborating her claim? | 
THE COURT: I don't know what evidence you can offer. You 


haven't made a proffer about it yet; who is going to testify or what they 
ére going to say, and I don't know what the government's evidence is. 


MR. JOHNSON: I think Your Honor is correct about tha. I think 
it probably would be better for me to make a tender. : 

THE CCURT: Don't tender now. You can wait until your time 
comes. Whatever evidence you are going to tender, this ten't the time to 


tender it. 


| 
MR. JCHNSON: If Your Honor please, can't I indicate to the jury 


what I intend to show in that regard? 
THE COURT: You have. Not about what occurred after this was 

| 
MR. JOHNSON: JI see. Then Your Honor's ruling, so that I might 


abide by it without any fear of transgressing one iota, I cannot tell this 
jury any conduct, conversations or anything that happened after her arrest? 
THE COURT: I am not going to make any such ruling as that at 
this time. I must know what evidence you are offering and then I will be 
in a position to rule. But I am certainly not going to permit you to tell 


this jury, under the guise of entrapment, something that happened subse- 


quent to the time that she did whatever she did and had been arrested. 
| 


MR. JOHNSON: I ama little embarrassed, if Your Honor please. 
I guess I understand what Your Honor means and I will try to abide by it. 

I€ Your Honor please, may I do this? May I state the purpose 
of the conspiracy? It will embroil all this stuff. I say that the con- 
spiracy, from the start of this thing, was this: It was the intent and 
purpose of these people to induce this girl to sell them narcotics, and 
induce her not to have counsel, induce her not €0 -- 

THE COURT: This business about counsel, what has counsel got to 
do with it? She wouldn't have any occasion for counsel until after she 
had been arrested. You are certainly not to mention anything about coun- 


sel. 


I am getting very impatient with you, ,Mr. Johnson. 


MR. JOHNSON: I£ Your Honor please, if Your Honor thinks my 
conduct is improper, I wish Your Honor would tell me because I don’t want 
to offend. 

THE COURT: I have told you several times. I think if you want 
to tell the jury that your offense is entrapment and that you claim that 
government agents, or whoever they were, conspired or planned to get this 
girl to pass these narcotics, and that they tricked her into doing it, if 
youswent to teli them that, all right, I have no objection to that. What- 
ever it is that you claim that they did to get her to deal in the narco- 
tics, whatever you want to say, that you claim that they did, that you 
expect to show that they did; but as to what was done subsequent to that 
time, I don't think that that is proper to be shown under the guise of 
entrapment. 


MR. JOHNSON: Well, no, I don't think it goes simply to the 


question of entrapment itself. I think -- 

THE COURT: What does it go to? 

MR. JOHNSON: It goes into corroboration of her statement as 
to what the conspiracy was, to entrap her. In other words, Your Honor is 
restricting me. 

THE COURT: I am not restricting you at all. I am simply saying 
that you cannot tell this jury that you are going to claim as entrapment 
something that occurred subsequent to the time that she did what she did. 
Whatever she was influenced by must have happened prior to the time that 
she did what she did. | 

MR. JOHNSON: It is such a continuous program, if Your Honor 
please, I don't know where it is interrupted. If the Coneninaey ever 
terminated, it didn't terminate in her arrest. And it would seem to me 
that regardless of which way we view it, it is going to be admissible in 
any event for this reason: Now let's view it from this point of view. 
Whatever I say about it, these defendants and everyone of then are going 
to say this: She has made a statement, they have all been arrested and 
charged with a conspiracy, this Broadnax has had Comarescions with her, 
Joseph Jackson has had conversations with her. They are entitled as a 
matter of law to know the reach and extent of how they obtained this girl 
to go before the grand jury. They got her to go before the grand jury and 
indict them. So I don't see how weare going to stop before she goes 


before the grand jury. I just don't see in this case how you can possibly 


try these people here on an indictment obtained by Doris Gardiner's state- 


ment before a grand jury, and her own indictment before a grand jury, and 


say that I can't show how it happened. In this very indictment. 
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THE COURT: I haven't said you couldn't show how this business 


of entrapment occurred. 

MR. JOHNSON: No, you haven't, Your Honor, but you have indica- 
ted to me I can't ‘show how this indictment was obtained against her. 
These people are trying this indictment and I think I am entitled to show 
this jury how the government got this indictment against her, because 
ordinarily, if people would meet, and would get valid, honest evidence, 
which they would pass on as citizens -- I want to show that they were 
duped, and I think I am entitled to bhow that to this jury. 


THE COURT: Bring the jury in. 


TESTIMONY 2F WITNESS BROADNAX 
On September 19, 1962 


THOMAS E. BROADNAX was called as a witness by the Governnent 
and, having been first duly sworn, was examined ond testified 
as follows: : 

DIRECT EXAMINATION 
BY MR. SMITHSON: 
Your name is Thomas BE. Broadnax? 
That is right, sir. 
B-r-o-a-d-n-a-x? 
That is right. 
What is your employment? 


Iam an agent with the Bureau of Nercotics, United States 


Treasury Department. 

Q I will ask you if on that day you knew one Josext Jackson 

or had occasion to meet him? 
Yes, I did, sir. 


And by what name were you known to him? 


I was known to him as "Thomas" and "Rickey." 


And "Rickey"? 


That is right, sir. | 


Now I will ask you if you had occasion on the llth of 
January 1962 to meet with one Doris Louise Gardiner? | 
A I did, sir. : 
Q Now, how did you first meet with her? Did you meet her 
personally or speak to her on the phone? Just how aia you meet her? 
A The first time I met Doris Gardiner was at 1506 Upshur Street 
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when I was in the presence of the special employee. 


Was this in the northwest section of the city? 
That is right, sir. 


And what date was this? 


This was January 11, 1962. 


About what hour was this? 
Approximately 8:15 p.m. 
Did you go there, sir, by prearrangement? 
That is right, sir. 
That is, with Joseph Jackson? 
That is right, sir. 
Q And you went there and met this person that you have 
described as Doris Gardiner? 


A That is right, sir. 


Q When you entered, sir, these premises, did you, or . 
did this Mr. Jackson in your presence, have any conversation with 
the defendant Doris Gardiner regarding narcotics? 

A Yes, he did, sir. 

Q He did, or you did? 

A We both did, sir. 

Q And who started the conversation? You, Jackson or 
Doris Gardiner? 

A If I remember correctly, sir, the special employee did, 
sir. 

BY MR. SMITHSON: 

Q M . Broadnax, the question was, as best you can, relate 
the conversation that you, Jackson and the defendantGeardiner had regarding 
narcotics. 


A M:. Jackson introduced me to the defendant and told her 


| 
| 
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that I was his brother, and thet all the narcotics tronsactions would be 


@ done with me. 


Q Was that all of the conversation that was bea? 

A No; that wasn't, sir. | 

Q Would you continue with the whole conversetton at that time. 

A The special employee then asked the defendant how much the 
ounce of heroin would cost us. And the defendant said that it would 
ecet between two hundred and two hundred and ten dollers. I then told 
the defendant that at that price I should have a sample » because this was 
a lot of money. And then, in a couple of minutes, the special employee 
again asked the defendant if we were ready to leave, vecause at this 
time we did not think that the defendant was selling the heroin. So the 
defendant told us tken that we didn't have to leave the house, that she 
had heroin there. And with this, she went into the back room and came 
back out in about five or ten minutes with two pink tissue papers in 
which there were four capsules in each. And the four capsules contained- 
- one of the packages contained four capsules of bite powders, suspect 
heroin, and the other was a brownish powder. : 

Q Now this special employee, sir, did he stay there at that 

A Yes, he did, sir. | 

Q What representation had you made to her as your purpose for 
obtaining these narcotics? | 

A I was supposed to be selling the heroin, sir. 


In the local area? 


No, sir; not in the local area. 
| 


Q 
A 
Q What did you do then with those suspect four, capsules? 
A 


I then left the hreoin with Agent Heneghan vho retained it, 


and I went and placed a call to TA 9-5l2l and spoke with the special 


employee. I told him that -- 

MR. MITCHELL: Objection. 

MR. SMITHSON: I have no objection, Your Honor, to cutting 
this off. He did have a conversation. 

THE COURT: The special employee - - 

MR. SMITHSON: Is not a defendant. 

THE COURT: The objection is sustained. 

BY MR. SMITHSON: 

You had a conversation, however, with this person Jackson? 


That is right, sir. 


Q 
A 
Q Pursuant to that conversation did you go anywhere? 
A 


Yes, sir. I went back to 1506 Upshur Street, 

Q Following this conversation, what if anything did she say, 
what did you say? 

A Well, following this conversation she seid thet it wasn't 
possible for me to plrehase that night because her connection wasn't 
available but that I could come back the following night around 7:30 p.m., 
and that she would take me to the connection. 

Q What ebout Jackson? Did he leave with you or stay there? 


A He didn't leave with me, sir. 


DIROCT xa. INATICN 
BY MA. 5. ITHSON: 
Q ir, Broadnax, you have previously appeared and have been sworn 
and testified, is that correct? 
A That is right, sir. 


475 Q Now, I would like to direct your attention, sir, to the date of 


January 26, 1962. I will ask you, sir, if you had occasion on that date 


in the morning hours to go to 1506 Upshur Street, Northwest? 
A Yes, I did, sir. : 
a And did you meet anyone there? 
Yes, I did, sir. 
whom did you meet? 
I met the Defendant Doris Gardiner. 
BY wR. SiITHSON: 
Now, was this by happenstance or was this by ates 
This was by prearrangement. : 
Vhat prearrangement did you make? 
I made a telephone call to the Defendant, sir. 
when? 
The day prior to the 26th of January. 
476 
-Q All right. Did that telephone call relate to narcotics or the 


purchase of narcotics? 


A Yes, it did. 


:R. 3, ITHSON: 
Q ‘ould you relate, then, to us, sir, that conversation that you 
had with the Defendant Doris Gardiner that previous evening, the 25th, with 
regard to narcotics? 
A On the 25th of January, 1961, I made a phone call to Ta 9-5421, 
and spoke with Doris Gerdiner. 
I told Gardiner that I wanted to purchase an ounce of heroin, and 
if it was possible for me to purchase it the following day. 
it. JOHNSON: I object, if Your Honor please. 
Your Honor has ruled one time that you were not going to conduct a hearing 
out of the presence of the jury; and since this is a separate transaction, 
I again make the request that you do that, if Your Honor please. I imagine 
you hove a similar ruling. I want to reserve the point. 
The recuest is overruled. 


WR. JOHNSON: Yes, matam. 


hat was that particular phone number that you called, sir? 

TA 9-5421. 

I see. Where did you receive that numbe r? 

I received that number from the special employee on the first 
meeting with Doris Gardiner. 


Q what if any answer did Doris Gardiner give you? 


A That I was to come to 1506 Upshur Street on the morning of 


January 26, 1962, at approximately 8:30 a.m. 

Q And were you to pay for this narcotics or was it to be given 
to you? 

A I was' to bring 4225.00 with me for the purchase of the ounce of 


heroin. 


You did go to this address? 
Yes, I did, sir. 
When you arrived, sir, did you have any conversation 


Ave 
with Doris Gardiner at that time relative to this narcotics? 


A Upon arriving at 1506 Upshur treet, Gardiner adWised me that she 
hadn't been in contact with her connection, and that I vas to keep the 
225.00 and to call a telephone number that she was giving ne at about 
1:00 p.m, that same afternoon, and that I would be able to purchase the 


heroin, 
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Did you ever make this call to this number 399-9797? 


Sbout what hour? 


Q | 
4 Yes, I did, sir. : 
4 : 
A 


At about 1:00 p.m. that same afternoon. 


Did you speak with the Defendant Gardiner? 
A Yes, I did, sir. 

Q When you spoke to her, what was the conversation? 

A Then I made the phone call to Gardiner, she told me that every- 
thing was ready and for me to come to 181& Benning Road to Gordon's Super- 
market, and that she would be there waiting for me. : 

Q Now, did you go there? 

A Yes, I did, sir. 


What time did you go there? 


I arrived there about 3:30 p.m. 


wr. Broadnax, did anyone go there with you? 
Yes, they did, sir. 
iho? 
Le There was Agent Reed, agent Heneghan, Jones and wcott, the 
former Agent Scott. 
486 DIRECT EXA. IMATION 
BY .R. 
Your name is Samuel J. Reed? 
Yes, sir. 
Q You are employed where? 
a I am an agent with the Federal Bureau of iarcotics, 
fashington, D. C. 
Q And do you know or did you know at that time a person by the 
of Thomas Broadnax? 
Yes, sir. 
You knew him to be what? 
I knew him to be a narcotic agent. 
Did you know a Herman A. Scott at that time? 


Yes, sir. 


Lere all of you together on this date of January 26? 
Yes, sir, we were all together on that date. 


Was that by prearrangement with anyore? 


Yes, sir, that was by prearrangements with the other narcotic 


agents whom you have mentioned. 


528 THQWAS E. BROADNAX, Jr., : 
was recalled as a witness by the Government, and having been previously 
duly sworn, was examined and testified further as follows: 
DInECT EXAMINATION (Resumed ) 
BY MR. S.uITHSON: 

C You are the same Thomas E, Broadnax that was heretofore sworn and 
testified in this case? 

A That's right, sir. 

Q I would like to direct your attention, .r. Broadnax, to February 
8th, 1962, and I will ask you, sir, if on that date in the morning hours 
you had occasion to contact or meet with Doris Gardiner? 


A Yes, I did. 
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Q All right. where did you see her or speak with her, if you did? 
| 


I saw her at Gordon's Supermarket, at 1818 Benning Road. 
THE WITNESS: At that time I told the Defendant Gardiner that 
I wanted to purchase an ounce of heroin, and the defendant told me that 


she would contact her connection and for me to call her back at 1:00 p.m., 
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the i day. 

Q Did you call again? 

A Yes, I did, sir. 


Q “hat was that conversation? 


A At this time Gerdiner told me I won't be able to purchase the 


heroin and I should call her at her home at 8:30 p.m. that night. 


531 | 
Q No, no. Pursuant to that information, sir, what aid you do? 


A I went to 1506 Upshur Street, Northwest. 


531 
Q All right. Now while you were there, did you see Doris Gardiner 


or speak with her on that occasion? 
& “hile ‘I was there I did not see Doris Gardiner, but about 
15 minutes efter I had arrived the telephone rang and I was called to 


the telephone. 


“hat was this conversation that you and Doris Gardiner had 

relative to this narcotics or narcotics in teneral at that time? 
& ell, we were going to meet, going to the vicinity of the 

Shrimp Boat and'that she was suposed to meet someone there who vould 
be bringing the narcotics. 
541 ANDRE! J, HENEGRAN 
was recalled as'a vitness by the Government, and having been duly sworn 
previously, was examined and testified further as follovs: 

uR, JOHNSON: (Inaudible). 

oR, SiITHSON: The stipulation would have been perfectly 
understandable if the exhibit which is the present container had been 
so marked, but you will recall that on our previous exhibit and this one, 
it was not, and therefore I don't want any hietus. At this time I want to 
prove that part of it. 

DIRECT EXA:.INATION (Resumed ) 


BY .R, S.AITHSON: 


Q You are the same Andrew J. Heneghan who was previously sworn 


and testified in this case? 


A Yes, sir. 
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Q Directing your attention, sir, to the date of February 8, 


1962, I will ask you if you had occasion to meet with Agent Broadnax? 
A 1 did. | 
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Q I will ask you, sir, if on that particular day you had 


occasion to bein the vicinity of 1506 Upshur Street, Northwest? 


Yes, I did. 

Tell me, were you observing the home of the Defendant Gardiner? 
That is correct. 

How many of you were out there? 

There was Agent Reed, Agent Tompson, Agent Wurns and myself. 
Now, did you see Agent Broadnax enter this premises? 


I did. 


Did anyone follow him, if you know? 
Yes, someone did. 

Who was that? 

That was Agents Wurms and Thompson. 
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was called as a witness by the Government, and having been previously 


duly sworn by the deputy clerk, again took the stand and testified as 
follows: 


CROSS EXAMINATION (CONTINUED) 
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Now, when you started work -- you work independent of all 
> narcotic egents? 

Sir, I come out of the Nw York office, I «ras nowhere 
washington. 

I didn't ask you where you came from, Mr. Broadnax. 

Well, then, I don't work independent of all agents. 

Isce. You work in collaboration with agents here? 

When I am here, yes, sir. 

Were you here in June? 

No, I wasn't, sir. 


Were you working in ecollcboretion with egents here in 


Yes, I wes. 

I sec. Now, during the course of your testimony, sir, you 
indicated to this jury that when you first had a conversation with 
Gardiner and before these pills were allegedly produced, that you 
aidn't think she was dealing in narcotics? 

A That's true, sir. 

Q Now, not only did you say that you didn't think, you seid 
thot we @idn't think. What “we” were you talking about? 

A Joseph Jackson, sir. 


Just you and Joseph Jackson’ 


Q 
A And the other agents, sir. 
Q 


So, then, your testimony now is that -- 

MR. SMITHSON: Objection -- excuse, go ahead. 

BY MR. JOHNSON: 

-- is that up until you went there on the llth, neither you 


nor the Nerecotics Bureau nor Jackson thought she was selling narcotics, 
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MR. SMITHSON: Objection to the form of the question as to 


testimony now. I don't think it's ever changed. 
PR. JOHNSON: Thet is what he said his testimon: -- 
THE COURT: The objection is sustained to this question. 
MR. JOHNSON: I see. Maybe I better put it this way: 
BY MR. JOHNSON: | 
Q You have testified on direct examination, under oeth, that 
on January the llth and up until the time that she produced these pills, 
neitner you, the narcotic agents, nor Jackson believed that she was 
selling narcotics, is that truc’ 
A That's right, sir. 
Q Well, now, tell me this, sir: You have also represented 
something elee to this jury end I want you to think about it. You 
have also represented that you hired Jackson to introduce you to people 
that were selling narcotics? | 
A I didn't hire Jackson, sir. 
Q Isn't that what the purpose, he was supposed to give you 
the names of people that were selling narcotics? | 
MR. SMITHSON: Objection, Your Honor. The question wes did 
he hire him, and the witness has -- 
MR. JOHNSON: Beg your pardon. I know that he didn't per- 
sonally. If Your Honor please, I think it's perfectly obvious that 
I don't mean he is in the business of hiring then perponailly- 
THE COURT: Hc has told you several times that he didn't 
hire him, but you keep putting thet in your poeeetcnan 
YR. JOHNSON: I beg your pardon. I don't want to suggest 


that you hired him personally, Mr. Broednax.. If I say you, I meant 


the Narcotics Bureau. I don't mean you personally. 
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BY MR. JOHNSON: 


Q Can you answer the question now? 


A Well, sir, a minute ago you said they had something 


hanging over his head. Now you say they hired him. 
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What were you doing over there, then? 
She was going to introduce us to someone who was selling 
narcotics. 
I see. But she knew someone who was selling? 
Yes, sir. 
She told you that? 
That's right. 
Did Jackson sell narcotics? 
Not to my knowledge, sir. 
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Q So, it is your testimony, you want this jury to gather 


from your testimony, I take it, that on January 11, when you went to 
this girl's house, which you say was for the first time, never knew her 
before, and that there was no pre-arrangement by Jackson, none at all; 
your first words that Jackson spoke to her in your presence, the first 
words, "All of the narcotic transactions will take place with you," -- 
without any more, without any pre-arrangement that came out of the open, 
clear sky? 


A Sir, when I say pre-arrangements were not made, they were 


not made to make a case on this defendant. 
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THOMAS E. BROADNAX, Jr. 


resumed the witness stand and testified further as follows: 
CROSS EXAMINATION 
BY MR. SHORTER: 
Q Mr. Broadnax, when were you first assigned to the District 
of Columbia? ! 
A Well, I wasn't assigned, sir, I was sent here on special 


assignment, September, 1961. 


808 
Q On a temporary basis? 


A September, 1961. 

Q Now, did I understand you correctly to say, tn response 
to one of Mr.-.Johnson's questions, the first time you went to Doris 
Gardiner's house was on the evening of January 11, 1962? 


A That's right, sir. 
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And name them for me. 


Agent Reed and Agent Heneghan. 


Q All right. Now, who conducted the briefing at that time? 
A 


Well they both more or less, I wasn't sure which one did 
the most. 
Q They filled you in on what the situation was? 
A That's right. | 


And what was to take place? 


A That's right, sir. 


Q Now was it then that you learned that you were to pose 


as Mr. Jackson's brother? 

A Well, no, sir. 

Q Did this develop spontaneously after you were inside the 
house with Mr. Jackson? 

A I'm not sure. Either going to the house or after we left 
the other agents or in the house, I'm not sure. 

Q Now had you, in the course of working with Mr. Jackson 
before this ever posed as his brother? 
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A Yes, yes, I have. 


Q Now,’ in that event it was indicated to Mrs. Gardiner after 
you were inside that your name was Ricky Jackson the, is that right, 
or were you a brother who had another name, sir? 

A I don't know. It never was inquired of me. 

Q Now you were introduced and presented to Mrs. Gardiner as 
Mr. Jackson's brother? 

A That's right, sir. 

Q And she accepted this? 

A That's right, sir. 

Q Now I believe in answer to one of Mr. Johnson's questions 
there was some mention about groundwork and he asked you, sir, whether 
or not you knew of anything that had taken place between Mr. Jackson 
and Doris Gardiner insofar as inducing her to do what was supposed to 
take place and you said no you didn't know of anything that had taken 


place? 


A That's right, sir. 
Q Now having that in mind as being the pro un Toes that 
Mr. Johnson had in mind, I ask you this: You were wholly unfaniliar 
with this so-called groundwork. 
MR. SMITHSON: Objection, Your Honor. That presupposes 
there was any groundwork. 
BY MR. SHORTER: 
Well, if there was some groundwork. 
Well, sir, what do you consider groundwork? 
Well, Mr. Jackson had been in contact with ee Gardiner? 
Right, sir. 
That was obvious. 
Right, sir. 
And there was some relationship between the two of them? 


That's right, sir. 


Q Be it friendship, boyfriend-girlfriend, neighbors, what 


have you, there was some relationship? 
A Right. 
Q And it is a fact, is it not, sir, that when Mr. Jackson 


went in, he was well known to Mrs. Gardiner, they greeted each other as 
| 

| 

A That's right, sir. | 


being persons who knew each other? 
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Q Now the subsequent calling of Mrs. Gardiner by you, and 


the other events that took place between you and Mrs. Gardiner as you 


have related them to us here in this courtroom, were all a consequence 


of this original meeting that you had with Mrs. Gardiner in her home 


with Mr. Jackson on January 11, 1962; is that not correct, sir? 


A That is correct. 
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CROSS EXAMINATION (CONTINUED) 
BY MR. MITCHELL: 
Q Mr. Reed, in respect of your arrest of the defendant Doris 
Gardiner, you have previously testified, sir, that on February the 
15th, 1962, you obtained an arrest warrant? | 


A We did, yes sir. 


Q Now, when you say "We did," sir, to whom to you xefer? 
i 
A Well, Agent Broadnax signed the complaint. Agent Heneghan 


and I accompanied him to the United States Commissioner's office for 


that warrant. 
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Q I see. And were you also acting then pursuant to and in 


collaboration with Mr. Smithson of the District Attorney's Office? 


A I am quite certain that periodically Mr. smithson was 
| 


appraised of our actions out on the streét, but I don't believe he 
| 

gave me any advise as to what -- when to apprehend. 
| 


Q You are not certain of that? 
A No, I am not. 
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Q Now then, thereafter you left and took her into your cus- 


tody at that time, did you not? | 

A Yes. 
1032 

Q And you left, together with the other two agents, that is, 
three agents, and the defendant Doris Gardiner, and proceeded to 
your office? | 


A Yes. 


Now into whose office was it that you took her? 


A The office used by Agent Heneghan and myself. 

Q Now then, did you then at that time see or come in contact, 
while she was in your custody, with other agents who were in the 
office? 

A At that time? 


Q Yes, sir. 


A Other agents in our office? I don't believe so, no. 
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Q Now, tell again, if you will, exactly what occurred from 
the time you got into that office until the time that you say she 
made her statement? 

A When we first took her in the office I had the Metropoli- 
tan Pélace Department line-up sheets in my desk. I took them out to 
prepare them and we started asking Doris some questions concerning 
her involvement in narcotics. 
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Q Now, at this time that you say you started asking her 


questions about! her involvement, you were aware, were you not, that 
she had already told you that she was not involved, were you not? 
A That is correct. 
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Q Did you previously testify, sir, that prior to the begin- 


ning of the filling in of these sheets which you have brought to the 


courtroom, that! you began to ask questions of the defendant? 
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A No, I think I testified that I started to fill in the form 
and while I was starting to fill in the form we started esicing the 
questions. | 

Q Well now, the: questions you started to ask ns were they 
questions contained on this sheet? 

A No, sir, they were questions concerning her participation. 

Q Now that's what I have reference to. Now, isn't it a fact 
she had already told you she wasn't involved? 

THE COURT: You have asked him that once before, 


Mr. Mitchell. 


MR. MITCHELL: Well, not in this particular frame of 


reference, if Your Honor please. 

THE WITNESS: She told us at the time we advised her of 
the warrant at her home that she had not sold any narcotics, but 
after she got in the car and we were enroute to the office she was 
asked whether or not she remembered little Ricky. 
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BY MR. MITCHELL: 


Q Now, by whom was she asked that? 

A I don't recall specifically whether it was me, Agent 
Heneghan or Agent Jones. 

Q Yet you do recall that such a question was asked: 

A Oh, yes. | 

Q I see. And you are now about to relate to us, I suppose, 
what you say she said? | 

A She just made a more or less gutteral expression, “oh,” 


or something -- “oh," or “ah," or something similar to that. 


Q She never said that she did? 


A Well, she asked us later, 'Well, did Joe know that he was 
a@ narcotic agent?’ 

Q No, the question I asked you was, at the time that you 
were taking her’ down in the automobile and you asked the question 
that you have just told the Court you asked, she didn't say that she 
had sold any narcotics to him, did she? 

A No, not at that moment. 

Q All right. Now then, you were, at the time that you took 
her to the office, and I believe your purpose in taking her to the 
office was to fill out this short form, wasn't it? 

A Part of it, yes. 


1036 
Q Well, what was the other part? 


Naturally, interrogation. 
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I see. How fast do you type, sir? 
I can type approximately 70 words a minute, 60, 70 words 
2 minute. 
Q ‘So it didn't take you long to fill out this Defendant's 
5 for identification, did it? 
A It wouldn't have, no. 
Q Now, about what time would you say, sir, that you had 
finished and completed filling out Defendant's No. 5 for identifica- 
tion? 


A About what time? 


Q Yes, sir, time of day, hour. 

A It must have been close to 9, 9:15, epproximately. 

Q And at what time, if you know, sir, was it that Agent 
Heneghan completed typing up Government's No. 15 for identification? 

A I would estimate shortly after I did. 
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| 
BY MR. MITCHELL: 


Q Now, let me ask you this: Did you advise Doris Gardiner, 
at any time that you had her in your custody and prior to having 
taken the statement from her, that she might call her attorney? 

A No. 

Q Did you advise her, or permit her to call a friend, her 


mother or parent or her guardian or anyone at all? 
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She did not ask to. 


No. 


A 

Q Did you at any time tell her that she might do so? 
A 

Q 


Now, did there come a time that -- well, as a etter of 
fact, Agent Reed, you wanted her there incommunicado, didn't you? 
That was advantageous, was it not? | 

No, not necessarily. 


Well, other than necessarily it was advantageous, was it 


We were furthering our investigation, yes. 


Well, it was to your advantage that you not be interrupted 
| 


by her lawyers or anything of that sort, wasn't it? 


A Possibly so, yes. 

Q Now, did there come a time that you also directed that - 
she not be permitted to talk to anyone, you directed the police 
department not to permit her to talk to anyone? 

THE, COURT: You mean while she was with them? 
MR. | MITCHELL: When she was still in their custody. 


MR. SMITHSON: I am sorry -~- while she was still in their 


MR. MITCHELL: That's right. 
MR. SMITHSON: I couldn't hear you. 
BY-MR. MITCHELL: 


Q My question was, at the time she was in their custody, and 
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sim:ltaneously with turning her over to the Police Department, did 


you direct the Police Department to hold her incommunicado? 
A I don't recall if we left any instructions or not. 
A You wouldn't deny that you did that? 
A No, I wouldn’t deny it, no. 
MR. SMITHSON: Objection, Your Honor. 
MR. MITCHELL: All right, sir. 
BY MR. MITCHELL: 
Q Did you make any efforts whatsoever to obtain a female 
custodian for this defendant while she was in your custody? 
A 
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Q Priox to the time of the commencement of your interroga- 


tion, did you at any time suggest to the defendant that she was a 


three-time loser? 
A Yes, we told her. 
Q And did you suggest to her that any efforts would be made 
by you or your department to help her if she cooperated with you, 
I believe is the expression you used? i 
A We told her that if she would cooperate with us we would 
make that fact known to the United States Attorney's Office. 
Well, in essence, you told her that you would do) something 
help her if she would cooperate with you? 
By telling the United States Attorney's Office. | 
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BY MR. MITCHELL: 


Was anything said about her being on conditional) release? 
I believe so, yes. 


Q And that was in the same general conversation you had 
| 


| 
A Somewhere in there, yes. 


about her béing a three-time loser, and so forth? 
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THE COURT: Do you mean that she was questioned first and 
gave answers and then when that had been finished that this state- 
ment was started, or did you mean that the statement went forvard 
while she was talking, I mean this particular statement. 

THE WITNESS: No, Your Honor, we questioned her completely, 
without any typing being done, and Agent Heneghan wrote hand notes, 


and then when we were completed questioning her completely, then Agent 


Heneghan, from his notes, drafted the statement which Mrs. Gardiner 
signed. 

THE COURT: Approximately what time did you leave your 
office for something to eat and take the defendant Gardiner with you? 
I understood you to say that you did go out to eat. 

THE WITNESS: Yes, ma'am. We left the office approximately 
some time between 9:30 and 10 o'clock; I can't be specific as to 


exactly whac time it was, but it was somewhere in that range. 
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Do they have police line-up sheets at the Women's Bureau? 
THE COURT: Do they have what? 

MR. SHORTER: Police line-up sheets at the Women's Bureau. 
THE WITNESS: Yes, they do. 
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T. see. 

Well, now, tell me this, sir, isn't it true, sir, that you 
indicated to Mr. Mitchell that she agreed to cooperate with you, is 
that right? 


A She agreed to give us the statement, 


Q That was part of the cooperation, wasn't it? 
A 


Yes, I imagine it was. 
Q And in return for that you agreed to speak to the United 
States Attorney about it? 
A To make those facts known to him. 


Q I see. Make what facts -- 


| 
The fact that she furnished us with the statement. 


kKRKKEKSE ' 


1056 
Q Now, tell me this, sir, isn't that statement substantially 


identical with this one? 
A No, that statement goes further into detail. 
Q I see. 
THE COURT: When was that statement given? ! 
THE WITNESS: That was on March the 15th, Your ‘Honor. 


THE COURT: After she had been taken before the Commissioner? 


THE WITNESS: Yes, sir, - yes, ma‘an. 


THE COURT: She was taken before the Commissioner on the 


THE WITNESS: Yes, ma'am. 
THE COURT: You say at 10 o'clock. 


THE WITNESS: Approximately 9 o'clock or 10 o'clock in the 


morning she went before the Commissioner | 


| 
THE COURT: And so you say that five or six days later then 


that she signed something else in the cellblock, is that. right? 
| 
THE WITNESS: Yes, ma'am. 


kkk KKK 


1057 
Q Well, now, -- this second statement that you said you got 

| 

from her was after the conference with Mr. Smithson? | 
A Yes. 


Q And was that after you had told Mr. Smithson that you had 


promised this young lady that you were going to speak to him to see 


what he could do for her in return for her cooperation? 

A It was after I told Mrs. Gardiner that I was going to make 
the facts known to his office. 

Q I realize that but now in the meantime you had taken alleged- 
ly what you said, this document, up to Mr. Smithson, and for some 
reason it was unsatisfactory? 

THE COURT: He didn't say that. 
MR. JOHNSON: I beg your pardon? 
THE COURT: You are testifying, Mr. Johnson. 
BY MR. JOHNSON: 
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Q Now this statement that was devised, sir, by Mr. Heneghan, 
she signed that after she had agreed to cooperate, isn't that right? 

A Yes, she signed after it was typed, yes. 


Q No, I am not talking about after it was typed. 


THE COURT: He is not talking about that; he is asking about 


cooperation. 
THE WITNESS: Yes. 
THE COURT: Listen to the question. 
BY MR. JOHNSON: 


Q And part of the cooperation was signing the statement, 


wasn't it? 
A Yes. 
Q And the cooperation consisted of signing the statement as 


though it were true, that Mr. Heneghan had composed, isn't that right? 


rs MR. SMITHSON: I object to the form of that question, Your 


Honor, because it‘is obviously argumentative. 


MR. JOHNSON: I don't think it's argunentative. 

THE COURT: Well, you are certainly, Mr. Johnson, saying 
things that you want to say, or so, and then trying ae the 
witness adopt your view. | 


MR. JOHNSON: Yes, ma'am; well -- 


THE COURT: I will sustain the objection. 


BY MR. JOHNSON: 

Q Well, part of the cooperation was signing the statement 
that Mr. Heneghan presented to her to sign? 

A Yes. 

Q And now this second statement that was secured from her -- 
Now, after you got this statement, you took it to Mr. Smithson, I 
think you said, this one? | 

A Yes, sir. 

Q And of course at that time you made a full statement to 
Mr. Smithson as to your statement with Doris Gardiner, meee conduct 
with Doris Gardiner? 

A Yes, 

Q And you told him that you had informed this girl that if 
she would cooperate with you and give you a statement that you would 
speak to him and inform him of her cooperation, is that right? 


A Yes. 


Q And in that connection you also said that you would speak 


to him about her go~-back time, too, didn't you? 


A That I would speak to him about her go-back time? 


Q Yes, sir. 


A No, I had no control over that. 
Q I didn't ask you whether you had control over it, sir. 
Now -- 
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THE COURT: He is asking you if you said that to Gardiner, 


the defendant. 


THE WITNESS: Yes. 


BY MR. JOHNSON: 


Q Yes, sir. And you told Mr. Smithson then that when you 


brought this statement up to him that you had told this girl before 


she got the statement that you were going to speak to him and inform 
him of her cooperation? 

THE COURT: "Before she got the statement"? 

MR. JOHNSON: No, I beg your pardon. 

BY MR. JOHNSON: 

Q That before she signed the statement that you had told her 
that if she would cooperate with you that you would inform Mr. Smith- 
son of her cooperation, and you would also speak to him about her 
go-back time? 

A Yes. 

Q Now, as a matter of fact, in that connection did you call 
a@ man from the Parole Board? 

Yes. 

And had him present to talk to her also? 
On the 15th? 

Yes, sir. 


Yes. 
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And in which this go-back time was discussed, is that right? 
| 


I think it was discussed, yes. 


THE COURT: Now, this was on the 15th, was it, or what 


THE WITNESS: This was on the 15th. 
THE COURT: All right. 
BY MR. JOHNSON: 
Q And did he advise her to sign the statement? 
A If memory serves me correctly, I don't think Mr. Davis, 
the man from the Parole Board, was present when we took the statement 
from Mrs. Gardiner. He was only there and spoke with Mrs. Gardiner 
for a very few minutes. ; 
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BY MR. JOHNSON: 
Q Mr. Reed, you have indicated to us that on the 15th, I 
believe it is, of March this occurred; is that correct? 
A The second statement? 
Q Yes, sir. 
A Yes. 
Q This was in re-affirmation of the contents of the first 
statement, wasn't it? | 
MR. SMITHSON: Objection, Your Honor. The witness has 


already said that it was not. It was a much fuller statement. 


And since it is not material to what is being proffered at 


this time -~ I haven't objected up to now -- but I think we have gone 


beyond what Your Honor was called to rule upon and I object to a 
continuation of like proceedings. 
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THE COURT: I don't see why we are going into something that 


was given five days after, when this hearing out of the presence of 
the jury is for the purpose of going into Government's Exhibit 15, 
for identification. 

MR. JOHNSON: Yes, ma'am. I will tell you the theory that 
I have, Your Honor. 

My theory is, as I indicated to the jury, that entrapment 
of this defendant started when she was in prison and that it was a 
continuous picture of entrapment, a continuing picture of over- 
whelming this girl all the way through; that it was not only parti- 
cipated in by Joseph Jackson -- if Your Honor please, I am only 
trying to tell Your Honor my theory. It may not be -- I may be 
wrong. 

THE COURT: I have told you, too, my theory. 

MR. JOHNSON: Yes, ma'am. 

THE CCURT: I think when the claim is made of entrapment 
and that they were entrapped into giving a particular statement that 
we have to look into that and what occurred previous to the time she 
gave it and that we are not going into things behind that. 

MR. JOHNSON: Yes, ma'am. 

My only suggestion of that, and Your Honor is probably 
correct under ordinary circumstances -- I would suggest to Your Honor, 


however, and I do with all deference to Your Honor's ruling, and I 


don't mean to prolong this unnecessarily, I mean merely to show this; 


| 
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that very frequently the entire mosaic is as consistent with the 


entrapment to show that at all stages of this thing that the entrap- 
ment was there. | 

In other words, if I show the complete picture of entrapment 
it may include something after, but what went on after is in confir- 
mation of what went on before. | 

| 

MR. SMITHSON: Your Honor, to accept that argument is to 

accept the fact that the prison authorities served to entrap Doris 


Gardiner when they released her. That is a ridiculous argument, to 


go into what occurred after March 8th. 


MR. JOHNSON: If Your Honor please, I haven't mentioned 


prison authorities. 

THE COURT: Yes, you have. Somebody has been asking this 
witness a number of questions about what was the conversation when she 
was seen by somebody that apparently had something to do with her 
parole. You are going into all of that. | 

MR, JOHNSON: Of course, if Your Honor wants td rule that 
it is not admissible, I will abide by Your Honor's ruling. 

THE COURT: I tried to indicate that that was the ruling 
long ago. : 

MR. JOHNSON: Then, the question, I take it, is objected 
to -- my asking about re-affirastfon, e- and it is sustained? 
nose THE COURT: Read the last question, please, Mr. Reporter. 

(Thereupon, the reporter read the last question 


propounded to the witness.) 


THE COURT: The objection is sustained to that. 


Mr. Smithson, you don't expect to try to use, in any way, 
this subsequent statement, do you, other than to perhaps -- 
SMITHSON: No, not in my case in chief, Your Honor. 


JOHNSON: If Your Honor please, I don't know what that 


COURT: That means that if she takes the stand, you know 
what they can usually ask. They say something and make a statement 
and say, "Didn't you on some other date make a statement to the con= 
trary.” 

MR. JOHNSON: You see, in line with Your Honor's ruling, if 
I put her on the stand I was going to show what happened up through 
January 10, and limit it to that, 

Now, under those circumstances I wouldn't go into anything 
that went after the 10th. Then, of course, he couldn't use the state- 
ment she made after January 10. I wouldn't touch anything that 
happened except the entrapment. 
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THE COURT: The difficulty about that is that the statement 


may relate to something before that; before this statement No. 15 was 
made. 


MR. JOHNSON: Of course, we don't know the subsequence -- 


THE COURT: Mr. Johnson, I do think we must go on with the 


subject matter of this inquiry. 


MR. JOHNSON: All right. 
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BY MR, SMITHSON: 
Q As I understand it, Mr. Reed, you are an expert typist. 
I believe you taught that at one time; is that correct? : 
A Yes, sir, I did. 
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Q I believe you stated you would conclude, sir, as an expert 


typist capable of seventy-some words a minute, that if the information 

requested of the witness in order to fill out certain of ithose ques- 

tions, such as on the back, associates, et al., inmediately came 

forward, it wouldn't normally take too long to write this statement? 
A No, it wouldn't, 
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| 

Q All right. Now, I will ask you, sir, while you were 
| 


obtaining this information did there come a time you stopped preparing 
this form? 

A Oh, yes. 

Q Why did you stop preparing the form? 

A Because we were interrogating Mrs. Gardiner. 

Q Was she giving you any answers to the questions you were 
asking? 


1072 
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Q I believe, sir, that you have stated that you discussed with 


| 
Doris Gardiner the fact that she was what is known as three-time loser 


which, for the record, I take to mean this would be a third conviction 


for narcotics; is that right? 


A 


Q 


If convicted this would have been her third, yes. 


All right. Who brought up the question of what they call 


back-up time? 


A 


Q 


A 


Q 


A 
Q 
A 
Q 


Who brought up the question? 
Yes. 
I believe we asked Doris how much back-up time she had. 


Was this off the prior conviction of narcotics? 


Yes. 
And did she tell you? 
Yes. 


Tell me, sir, with regard to this cooperation or this back-up 


time, when you talked to Doris Gardiner, what, if anything, did you 


say you would do by way of your cooperation? 


A 


Q 
A 
Q 
A 
Q 


Make the fact known to the United States Attorney's Office. 


KARR KK KKK ER 


Do you take shorthand? 

Yes. 

Does Agent Heneghan take shorthand? 

I can't answer that. 

How long have you been working with him? 


Approximately a year. 


I think you responded to Mr. Smithson's question and said 


you watched him take these notes, didn't you? 


@ : 


Yes. 


Did he take these notes in shorthand? 


No. 


KeREREKK KERR 


How fast does Agent Heneghan type? 


I think he uses the two fingers but he can go quite fast. 


But he isn't as proficient at typing as you are? 


I don't believe so, no. 


Q Was there any reason, then, inasmuch as you are a much 
| 


faster typist than he, that you didn't type the long document and let 


him type of the short one? | 


A No. There was no reason. 


THE COURT: Are you his senior there or is he yours? 


THE WITNESS: I am more or less his senior. 
BY MR, MITCHELL: 
Q Well, now, inasmuch as you take shorthand was there any 


reason why you didn't take down what was said verbatim in shorthand? 
A There is no reason. | 
Ct 


BY MR, MITCHELL: 


Q That was the purpose of it, then, wasn't it? The purpose of 


obtaining the statement? 


A Her source of supply, yes. 


And a statement against other people. 


As to her source of supply, yes. 


Q 
A 
Q And a statement against other people. Answer yes or no to that. 
A 


Yes. 


BY MR. JOHNSON: 
Q Mr. Heneghan, directing your attention to March the 8th, 
1962, were you present at the arrest of Doris Gardiner? 
A That is correct. 
Q Did you arrest her? 


That is correct. 


kek KkKaE SK 


Well, now, who showed it to her? 

Agent Reed showed it to her. 

Then you did see it? 

Agent Reed showed the warrant to her, that is correct. 
Beg pardon? 

Agent Reed showed the warrant to her. 


kkk kkk KER 
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Q Was there any conversation leading up to her continually 


denying it? 


A In response to our questions she denied, at her house and 


again in the car, when she first got in the car, that she violated 
the federal narcotic laws. 

Q She denied it? 

A That's right. 
1096 

Q You didn't take the denial for granted? Did you have fur- 
ther conversation with her after she denied it? 


A Yes. 


Q What was the purpose of that? 


A I amplified the basis of the charges. 
Q How did you amplify them? 

A I explained to her she had sold drugs to an undercover agent, 
and identified the undercover agent to her by the name she had known. 


Q Did she say anything about that? 


Yes. 


A 
Q What did she say? 
A 


She recalled the name. 
Q What do you mean, “she recalled the name'? That isn't what 
she said. 
A She acknowledged -- 


Q Tell me what she said. Don’€ tell me she acknowledge or 
recalled, Tell me what she said. | 
A She stated that she remembered Ricky, which was the name I 


identified. 


Q Did she say, "I remember Ricky"? 
| 

A I forget how the question went. It may have been ‘Do you 
know Ricky?" to which I got an affirmative answer. | 


Q You say an affirmative answer. I don't know what that means, 
either. Tell me what she said, if anything. 
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A While in the car, enroute to the office, she acknowledge that 


| 
she knew Ricky. 
Q Mr. Heneghan, tell me what the lady said; no characterization 
of her reply. | 


| 
A I cannot give you the specific words or the exact words. 


THE COURT: Just a minute. You don't have to give the 


specific words. You may give the substance if you don't remember the 


specific words. 
BY MR. JOHNSON: 
What was the substance of her reply, if anyting? 
The substance of her reply was that she knew Ricky. 
Was there some words spoken when she said that? 
THE COURT: He has already told you he couldn't tell you 


the specific words. 


MR. JOHNSON: I don't want to know the specific words, Your 


BY MR. JOHNSON: 


Were there some words spoken when she did that; were there, 


She conveyed to me in words -- 
No. Were there some words -- 
MR. SMITHSON: May the witness finish his answer, Your Honor? 


THE COURT: Yes, he may. Answer it. 


BY MR. JOHNSON: 

Were there some -- 

THE COURT: (Interposing) He understands your question, I 
believe. 

MR. JOHNSON: Yes, ma'am. 

THE WITNESS: She conveyed to me in words that she was 
acquainted with Ricky. 

BY MR. JOHNSON: 


Q Not in a grunt? 


| 
A No, sir. | 
Q You didn't hear her grunt during the whole period of time, 
did you? 
A I don't recall her grunting. 


KERR KKK 
Q He was driving and talking, and you were talking to her 
while he was driving, both of you were talking to her; is that right, 
| 


while she was in the rear seat? 
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That's right. 


And that continued all the way down to the Narcotics Office? 
That is correct. 


kKkekkek * 


I see. What did she say? 
She acknowledged she recalled Ricky. 


KRKREKRRER 


THE COURT: Did she ask any questions that you recall? 


THE WITNESS: I recall no questions. 


RRKKRKKEEKSE 
| 


When you got into the room what happened first? 

We fully appraised her of the charges against her, and pro- 
ceeded to talk with her and discuss with her the identity, of the source 
of her own supply. 

Q Did you obtain a statement from her then? The firet thing 
you did was to have a conversation with her which finally resulted in 


her telling you the source of supply; is that right? Is that the first 


thing? 
A That was the immediate objective of the conversation. 
kk Kk REE 
Q What did Sergeant Reed do while you were taking notes? 
I mean, Narcotics Officer Reed? 


A He asked Doris questions. 


So, hé was asking questions. And were you asking questions? 
I was. 

And you were taking notes? 

I was taking notes. 

Was he taking notes? 

My recollection is he was. 

Was he taking them in shorthand? 

I don't recall. 

He uses shorthand, doesn't he? 

I don't know if he does. 


kKaeKkRaREREK 


Did you compose the statement you got Doris to sign event- 


I prepared that statement, yes. 

Did you prepare it from your notes? 
Yes, I did. 

Did you use his notes, too? 


I did not. 


Q 


Did there ever come a time when it was understood between 


you and Agent Reed that you were going to prepare the statement? 


A 
ment. 


Q 


A 


Q 


I advised Agent Reed I was going to make the written state- 


You were going to make the written statement? 
Prepare or type a statement of Doris Gardiner. | 


I see. Tell me this, sir: During the time and before she 


agreed to make the statement did you tell her that if she would cooper- 


ate with you that you would tell Mr. Smithson? 


THE COURT: Which statement are you speaking of? 


MR. JOHNSON: The oral statement. 
THE COURT: The oral statement? 


MR. JOHNSON: Yes, ma'am. 


BY MR. JOHNSON: 

Did that happen? 

Yes, sir. 

Did you also discuss her parole, her back-up time? 

We asked her questions relating to her parole seaceee 

Parole status. Did you talk to her with recardlice her back- 
Did you talk to her about that? 


I asked her how much time she had, yes, sir. 


Did you say you had made some representation to someone about 


that because of her cooperation? 


A 


tion she extended to us. 


Q 


We stated we would appraise the Parole Board of any coopera- 
| 
| 


The cooperation included signing this statement, didn't it, 


that you prepared, didn't it? 


4 


Q 


Q 


The cooperation began before that. 

I mean concluded. Did you understand my question, sir? 
Let me have it again. 

The cooperation included signing the statement, didn't it? 
That would be correct. 


And, now, this statement you said was for the purpose of get- 


ting her source of supply and that was the reason for taking her there, 


wasn't it? That's right, isn't it, sir? 
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Q 
A 
Q 
A 


MR. SMITHSON: Let the witness answer, please. 
MR. JOHNSON: I am trying to let him answer. 
BY MR. JOHNSON: 

Isn't that right, sir? 

That was one of the purposes, yes. 

What was the other purpose? 


The other purpose was to learn the extent of her narcotic 


operations. 


Q 


Those were the only two purposes to take her there? Is that 


Take her where? 

Where you took her. 

You mean to our office? 

Yes. 

No, it wasn't the only purpose. 
Sir? 


It wasn't the only purpose. 


Q You mentioned two. 


A You asked me the purposes of the statement, sir,| and I gave 


you the answer. 
Q The purpose was to obtain information as to the source of 


supply and her connection with it. Those were two purposes you took 


her to your office for, weren't they? 
A Are you speaking of apart from the statement? 


1107 | 
THE COURT: Just tell him all the purposes you took her to 


your office for. 


THE WITNESS: She was taken to our office to be processed. 


KKK RK 
i 


| 
Q Didn't you just tell me immediately as you came|in the first 


thing you did was to talk about her source of supply? Didn't you tell 


me that? 


A Yes, I did. 
Q And I ask you, did you ask questions and Agent Reed ask 
questions -- I asked you that and you said yes. Is that right? 


A That is correct. 
k kirk kK 
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Q Her Honor asked you, a few moments ago, to give all the 


purposes. 
Do you want to enumerate them so I will be sure? 
A My testimony at that time concerned the statement. I thought 
we were still talking about the statement. The purpose of the visit 
to the office would be entirely a different thing. | 


Q Now, Mr. Heneghan, Her Honor told you to tell all the purposes. 


B COURT: Do you want him to tell you 
MR. JOHNSON: Yes, 
THE COURT: All righ 
BY Mn. JORNSON: 

Q All the purposes, siz. 

A The visit to the office was primarily to obtain linc-up 
shects, fingerprint cards, personal history dotc, and other informa- 
tion normally concerned with the processing of 2 prisoner. 

Q Thet is whet the purposc wos. Thet is onc. Any others” 

A To idiseuss with her those details concerning her activities 

would be pertinent to our processing. 

Q Any others, sir” 

A We ‘also, I belicve, wanted Agent Broadnax to confront her. 

You wanted thet to happen, did you? 
That's right. 
That is ofter she admitted ell ebout it? what did you want 


Broadnex to confront her for after she freely admitted sll of 


MR. SMITHSON: Your Honor, this is argumentative end still 
hes nothing to do with the admissibility of the statement. 
THE COURT: The objection to the question is sustained. 
BY MR. JOHNSON: 
Q When did you confront her with Agent Broadnax? 
A Iti was after Agent Broadnex had returned to the officc 
from his meal. I would estimate the time would be about 7:30 or 7:45. 
Somewhere along there. 
MR. JOHNSON: I think thet is all. 


MR. JOHNSON: If Your Honor please, Your Honor csked me 


BEST COP 
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i 
before lunch if I intended to put on any witnesses. I propose to 


put on Mr. Wertleb, the Commissioner, to show his availebility on 


the 8th, and I also intent to put on evidence of entrapment of the 


Defendant Gardiner. 
THE COURT: The evidence of entrapment’ This isn't the 
timc for that. 


MR. JOHNSON: Well, here is whet I thought, if Your Honor 


pleasc. I may be wrong in my ides < ine 2e thought if this girl 


| 
was entrepped to commit these ofvenses and thet wes saa 


jury and you have the burden of -- 


| 
No, the way that is, you put that on tefore the 
| 
| 
| 


MR. JOHNSON: Showing it. 
THE COURT: -- showing the entrapment. Then) the Government 


hes the right to come beck and show the predisposition to commit the 
offense. 


MR. JOHNSON: Sent 2 course, if 
is existing as a matter of lew, of course, however, on! the other 
Your Honor would then be required to direct a verdict without regard 


to the jury. 


THE COURT: Well, I certainly wouldn't be in, en vosition to 
direct any verdict without knowing what oll the evidence was. 

MR. JOHNSON: Yes, me'am. That's why I intended to put it 
on now in case Your Honor detcrmined it wes not = netter Your Honor 
saw fit to direct a verdict upon, why, then it would be subdmitted to 
the jury end if it was a mattcr Your Honor thought she should direct 


e verdict upon, then the question of the admissibility of the state- 


ment thereafter would also be part and parcel of it end Your Honor 
| 


81 


-oul@ shen have thet in addition to the question 2s to whether this 


tS - foal. o Jae mm) 
wes brought, <s thot we 


vent says, immedictcly ofter arrest 


forthwith to the Commissioner's office. 


< you are now entitled +o show any- 
J 


MR. JOHNSON: Very well, if Your Honor please. I also 
wanted to Siow it in the nature of 2 motion to suppress it, too, be- 
esuse I think if this statement was obtsined from this dcfendant as 
2 result of entrapment, and also as a result of over-reaching -- 

THE COURT: The statcment ooteined by entrapment Entrap- 
2s to do with an of %ensc. 


MR. JOHNSON: Yes, matom. It has to do with an oftense, 


eng I om not! urging thot entrapment per sc, in and of itself, means 
THE COURT: If you are urging cntrepment you =re urging 


wR. JOHNSON: I sec. Very well. In the light of Your Honor's 
ruling, if you will not consider that st this time as not being perti- 
nent to the inquiry, I want to call Mr. Wertleb. 
1118 DORIS L. GARDINER, 
defendent hercin, was called as 2 witness in her own pehalf and, 
having veen first duly sworn, was cxemined end testified as follows: 
DIRECT EXAMINATION 
BY MR. JOHNSON: 
Directing your attention to the period subsequent to Februar: 
the 15th, 1962, were you employed at the Gordon's Market 
A I was. 


MR. SMITHSON: Objection, Your Honor, this is not meteriol 
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@ to the question of the admissibility of this statement, phere she 
wes employed. 
MR. JOHNSON: Very well. 


1119 Q Now, directing your cttention to March Sth, were you in 
the District of Columbia that dey | 

A I was. : 

Q Ali dey’ | 

A Yes. 

Q Directing your cttcntion to later on thet terncon, did 
you see eny other people who identified themselves to you as memoers 
of the Nercotic Bureau’ | 

& Officers Reed, Heneghan, Jones, Wurms, ¢s I Uste> learned, 
end two other officers. i 

Q At or about whet time did you see them’ | 

A About five after four. 

1120 THE COURT: Just 2 minute. Could you turn thet michophone 
louder, please” 

THE WITNESS: I asked whet was he looking for. He said he 
wes looking for nercotics. I told him I didn't heve any nercotics on 
me or in my house and he told me thet he had 2 wexcent) for my errest. 

I asked to see it and he said it was at the Nercoties Squad. 

1121 e Did there come a time when you arrived ot the destination 
Did you have any other conversetions with the officers in the car dur- 
ing the time 

| 

A I asked who I made the sale to, you know, who they 2eccused 

me of meking the sele to. They said Broadnax. I told thei I didn't 
| 

1122 know anybody by the name of Broadnox. They told me adnax was & 
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federal agent who hed been in my home on several occasions. I asked 
with who and they didn't ansicr ot thet time. So I still denied se¢ll- 


ing any drugs. I continued to deny that cll the way to the Narcotics 
2 S Y 


Now, in + room you were carried therc, I take it, from 
your tcstiuony, by Offs Rec@ and Heneghen; is that right’ 


v 


And Jones. 


he man you came to know as Agent Broadnex 


whet happened after thet. Did enybody ask you an 
questions did they ask you 
to ask me who did I get nercotics from. 
ies. Then he continued % 
had teen sclling drugs because the agents from the 


working for me. I still denied selling any drugs 


asked me et that time did I know a Joseph Jackson. I 
did. Ee said did I ever remember 2 brown-skinned fellow 
coming to my home with Joseph Jackson by the name of Ricky. I seid I 
So he told me that was the agent. 
g Iisee. Now, did you then admit that you had sold narcotics, 
at that time? 
No. 
Now, what happened after that, what form did the question- 


ke” Did they show you anything” 


BEST COP’ 
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| 
On the desk Officc: Heneghan was sitting et vos directly in 
of the door. He had some peopers and some file cond he showed me 
pictures. 
COURT: 
Threc pictures 
COURT: Three picturcs 
WITNESS: Yes. 
BY MR. JOHNSON: 
Pictures of pcoplc’ 
Yes. 
And he asked you to identify those pictures} is thet correct 
Yes, he did. 
Did he recite any of the travels and what 
Yes, he did. 
q Did he indicate to you where he hed seen you and al 
pe of thing 
jc told me that } 


watching my home end where I wo : approximately! 77 da 
| 


some days. 
| 

A And that he had seen me in the company of ‘mown drug dealers, 
some drug addicts. 

Q I see. Now, dirceting your attention t 
time some time during the course of that evening whe shut aid not see 
the man you had known as Richy : 
£ Officers Reed and Heneghan continued to SS questions about 


adiflerent people that I knew thet head been selling dugs. I told them 


| 

that I hadn't seen very many people since I been home, that I was working, 
| 
| 
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asked me di want to make « statement cbo I told him 
Then he asked me did I know -- he asked me first did I 
uniox Jackson. 
he had secn Junior Jackson coming out of the store 
ned reason telicve he was my source of supply, that he 
old by Joe Jackson that it was, and thet he had seen Charles 
come into the store and did I know him. I told him I did. He 


Charles Metthews end I told him I 


@id there core 


concerning my 
had read certain days, 
me, they read that they had 
in en apartment thet they 
nercotics. mey told me that they had scen me on 
-L oceasions spez with Chaz fatthews. They told me that 
they had seen several other know addicts coming in and he 
old them I still didn't went to make 2 statement. 
Tell me thi Did you ever ask them to Ict you use the 
or get in touch vith anybody’ 
Not until I hed seen Broadnex. 
I see. Did there come a time when you did see Broadnax’ 


Officer Reed went to the door. I don't know who he spoke 


to. That vas about 7:30. About cight or between eight and eight- 


thirty Broadnex came into the narcotics room. 
Q Were you surprised to see him? 


A Yes, I was. 


2 And what, ii anything, did you say tu him? 
| 
£. He walked to me and handed me a badge -- he had 
a badge in his hand and said he was a iederal narcotics agent. 


I asked him, I asked him why would you all do this td me. 
| 
a hat did he say about that? 


£ He said it was one of those things, Joe was up 


tight. 7 


THE COURL: Just a minute. : hat was that answer? 
| 


THE IfNESS: He said it was one of those things, 


Joseph Jackson was uptight. I asxed him what did he mean 


by that and he said he was in trouble and he had gone along with 


the narcvtics man. 


EY MR, JOHNSON: 
| 


Q Now, you have indicated to the Court that you were 


arrested shurtly aiter four and that this was some time shortly 


after 7:30 when you saw Agent Eroadnax? 


1i28 A It was after eight, between eight and eightcthirty 
I saw Officer Broadnax,. | 
Q Isee. Now, during the period frcm four up until 
this time, had the questioning by these officers been continucus ? 


vA "Yes, it had. 
-Q Was it interrupted for any reason or did they remain 


with you all during that time? 


A It was a lot of interruptions. | 


1e; Beg pardon? 


_ It was quite a bit cf interruptions. 
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Q Then the questioming was continuous from the time 


you gct there up until shortly after eight, except for the 
interruption that ycu related tc the Court; is that currect? 

A Yes, when one would go to the door the other would 
still question me. 

2 Now, during the course cf this questioning, did 
there come a time when some questioning was made as to what was 
gving tc happen to you? 

A When I asked why wculd Joseph Jackscn do this to 
me, I told them I had fcur years' back-up. They said they knew 
that, they had been to my parole man, Mr. Gordon Davis, and told 
him I had been dealing in narcotics. 

Q And what else was said about the present charges, 
if anything ? 

A They told me that they didn't want me, that they 
wanted some cther people and that what had happened to me was 
something that I wouldn't carry Joseph Jackson to a connection 
and they had to get me in order to get other people. 

THE COURT: Read that answer, 
(Whereupon, the reported read the last 

answer of the witness. ) 

BY MR. JOHNSON: 

Q Now, you have indicated, you said they didn't want 
you, but that you would give them a connection tc the informer so 


they had to get you to get the connection, Would you explain to 


Her Honor what is meant by that? 

A They tcld me they had five or six sates on me, 
which they read the date, and they also read the surveillance and 
told me that if I would cooperate with the Police Department they 
wuld drop all charges against me and I would go back and du my 
good time and they would also carry me before the D, A, and he 
would also verify their statements that all charges would be 


dropped against me. | 
| 


Q Now, I am gving to show ycu this paper which is 


| 
marked Government's Exhibit No. 15, Do you recall signing that 


paper? 


A I signed this paper in the cell block downstairs. 


Q You did? 

A In the presence of the female Marshal, Miss Elinore. 
But I signed this paper along with some more papers that I signed 
after I had been to Mr. Smithson's office. : 


Q Along with some other papers? 


A Yes, it was ahout 15 ther sheets uf paper, 


THE COURT: Fifteen other pieces of paper? 
THE WITNESS: Sheets. : 

THE COURT: Sheets of paper? | 

THE WITNESS: Yes, 

BY MR, JOHNSON; 


Do you know what date that was? Can you fix the 


A I think it was arcund March 15th. 

Q Now, that paper recites it was made cn the 8th of 
March. Did ycu notice that the the time that you signed it? 

A Nu, I did not. 

Q Isee. And -- 

A I had been in Mr. Smithson's library all that day 
and I was tired and di not read any -~ I did not read the 
statements over again, but I dv admit making them. 

Q Isee. Now, you said you had been in Mr. Smithson's 
office all day? 


MR, SMITHSON: The werd was library, for the 


BY MR, JOHNSCN: 
Now, where is this library located in the Court House? 
A I think it's on the sixth floor of this building. 
Q Now, was anybody present with y.u at that time when 
you were on that floor? 
A Miss Elincre from the Marshal's Office carried me 
there, Officer Heneghan, Officer Reed, Mr. Smithson, later 
Mr. Gordcn Davis came there, and Mr. Smithson asked me if I 
knew a William Tinney. I tcold him I did not. He said he was an 
attorney he was sending into me. About 15 minutes later 
Mr. Tinney came in, 
Q And was it before or after this paper was signed? 


A Agent Heneghan and Agent Reed had Miss Elinore 


keep held cf me here late that afterncon and I signed it after they 


had finished typing it up. T think Mr. Smithscn's secretary 


typed it up. 
Q Was that befure Mr. Tinney came or after he came? 
A What flo you mean? 
Q That that paper was signed dcwnstairs. 
It was after. : 
He came. 


MR, JOHNSON: Your witness. 


CROSS EXAMINATION 
Q In fact, Mrs. Gardiner, you are serving your good 
time now; is that right? 
A Thanks to you, Mr. Smithson, 
Q Thanks to the request you made of =a to serve it, 
isn't that true ? | 
A I have made nc request tu you about any good time. 
Q Isn't it a fact, Mrs, Gardiner, that when you did 
see Ricky you told him, no, take him away, I don't ae tc see 
him, I know what I have done ? 
A Would you like me to tell you exactly what I said? 
Did you or did you not make tkat statement? 
Would you like me to tell you exactly what I said? 
Did you or did you not make the statement. 
MR. JOHNSON: Tell us what statement you made. 


MR, SMITHSON: Objection. I move Mr. Johnson 


had finished typing it up- T think Mr. Smithson's secretary 
typed it up. 
Q Was that befcre Mr, Tinney came or after he came? 
A What flo you mean? 
Q That that paper was signed downstairs. 
It was after. 
He came. 


MR, JOHNSON: Your witness, 


CROSS EXAMINATION 

Q In fact, Mrs. Gardiner, you are serving your good 
time now; is that right? 

A Thanks to you, Mr. Smithson, 

Q Thanks to the request you made of me to serve it, 
isn't that true? 

A I have made nc request tu you about any good time. 

Q Isn't it a fact, Mrs. Gardiner, that when you did 
see Ricky you told him, no, take him away, I don't want tv see 
him, I know what I have done? 

A Would you like me to tell you exactly what I said? 


Did you or did you not make tkat statement? 


Q 
A Would you like me to tell you exactly what I said? 
Q 


Did you or did you not make the statement. 
MR, JOHNSON: Tell us what statement you made. 


MR, SMITHSON: Objection. I move Mr. Johnson 


be restricted tohis redirect, 91 


MR. MITCHELL: I think that he shduld afford the 


same courtesy that he expects us to extend to his witness. 
Your Honor, I can't stand this. I think this witness is entitled 


tc the same courtesy he asks for his witnesses, 


THE COURT: Now, he is entitled orawe his 
examination without interruption, You will have you chance 
on redirect, Mr. Jchnscn will. 

MR, MITCHELL: No, ma'am, that isn't what Iam 
arising to object to, if Your Honor please. The eae thing Your 
Honor has said throughout, If a question is asked of a witness the 
witness should be allowed tu answer, | 


THE COURT: The witness did answer, Mr. Mitchell. 


MR, MITCHELL: I think he should be more courtecus, 
| 


that's all, | 
BY MR, SMITHSON: | 

Q And on this particular occasion you say you wanted 
to know why a man was put in to you and that this fellow Ricky, or 


Broadnax, told you at the time that you confronted him that he had 


Joe Jackscn up tight, is that what your testimony is ? 


A Not only did he tell me that, Officer Reed, Officer 


Heneghan and Officer Wurms also told me that, 


Q . Now, on this particular occasion, you talked to 


those agents, is it nut a fact, frum approximately 5:05 tc about, 


oh, 5:20, when you were asked what your connection was and did 
you not hesitate, pause, and say, in answer tc the question, is it 
Gate, yes? 

A I did net say that. Gate was never mentioned tu me 
until after 8:30 or quarter to nine. 

Q Is it not a fact that at this particular time you 
told the agents, when they asked you if you would cooperate 
with them, having advised you that they could do nothing about 
your good time, or anything mcre than represent your cooperation 
te me, that it would be ycur word only against Gatemcuth? 

A. I don't think you can tell me, you weren't present 
there, Mr. Smith@#n, 

Q I don't believe the answer is responsive. I believe 
the witness can be admonished tc listen, I think she is under- 
standing the questicn and to answer it, 

THE COURT: Just a mument. Mrs, Gardiner, you 
are to listen to the question that is put to you and then you 
are to answer the question. 

MR. JOHNSON: May it please the Court: May I 
again ask the Court to ask Mr. Smithson to get ancther Assistnt 
United States Attorney. I think it is perfectly obvious that this 
defendant, I have outlined to Your Honor her relationship with 


Mr, Smithson, and she has personal feelings of Mr. Smithson 


other than matters here, 
72 


THE COURT: Mr, Johnson, your motion is denied, 
Q Did the agents tell you that Matthews told you he 
would let you have sume heroin on consignment to get you started 
in the drug traffic for the purpose of making sume money? 
A No. | 
MR, JOHNSON: Just a second. If Your Honor please, 
I believe a certain amount of latitude is permitted to test credibility, 
He can't impeach on collateral matters. What he is doing is taking 


the statement and asking whether the statement and asking whether 


; : : ed : 
the statement is true. Now, that isn't impeaching her testimony 


THE COURT: Now, I get it from what she said, I got the 
impression that she was saying that they just put things down and she 
went along with them. | 

THE WITNESS: I did, Your Honor, 

THE COURT: You did say that? 

THE WITNESS: Yes, I did, 

THE COURT: That is the purpose cf this examination, 

ME, MITCHELL: Thenmay I arise and ass my objection, 
if Your Honor please? I object tc the going into of the statement. 

I think your Honor can read the statement in camera but I certainly 


object insofar as my defendant of this subterfuge engaged in by 


Mr. Smithson to get the statement into the record, | 


. | 
MR, SMITHSON: I think it is cbvious why Mr, Mitchell is 


objecting. 


93A 
TH= COURT: The cbjection is overruled, 


MR, SHORTER: Your Honor, I hate to interrupt but 
this seems to me to be a very abusive way to do things, I think 
Mr. Smithson is putting these questions to her based on what is 
contained in the statement. The statement is not evidence and I don't 
think the statement should be read in evidence in this sort of fashion 
by Mr. Smithson, I think Mr. Smithson is putting these questions to 
her based on what is contained in the statement. The statement is 
not in evidence and I don't think the statement should be read in 
evidence and I don't think the statement should be read in evidence 


in this sort of fashion by Mr. Smithson. I think if she contends there 


is sumething in the statement she didn't say she should be afforded the 


opportunity of looking at the statement and saying what it is rather 
than putting it in the record at this pint. 

MR SMITHSON: Your Honor, I don't need Mr. 
Shorter's help. The witness was shown the statement by 
Mr. Johnson and the witness denied making any statement or 
signing any statement on March 8th and I have a perfect right to 
cross-examine her, 

MR, JOHNSON: If Your Hronor please, I don't want 
to be quibbling about this thing.. I think he ie entitled to cross- 
examine as much as he pleases but I haven't asked this witness one 
question in that statement. 

THE COURT: I tried to explain to you a moment 


ago, Mr.. Johnson, that the witness had said, in effect, that the 


agents had ~- 


MR, JOHNSON: Not told her. | 


THE COURT: --~ put this in and she had gene along 
with it and she said awhile agv that thtat was what she said, 

MR, JOHNSON: That is correct, : 

THE COURT: All right, If she is saying that, he 


has a right to test her on that by asking her questions and your 


objection is overruled, | 


MR, JOHNSON: I agree with Your Honor, I think 


Your Honor is perfectly correct, 


| 
THE COURT: Let the examination go forward, 


MR. JOHNSON: May I say this one thing -- 
THE COURT: No, you said enough already, 
MR. MITCHELL: May I say something, Your Honor, 


because I don't agree with Your Honor, 


THE COURT: Whether you agree or disagree, I have 


ruled. | 
| 


MR, MITCHELL: May I state for the record what 


my position -- | 


THE COURT: You have already stated for the 


record -- _ 


MR. MITCHELL: I haven't stated what my position is 
| 


as to this, Your Honor. 


THE COURT: No, Iam nt going to have it at this 


| 
time. This continuous objection so that this cross-examination 
; 


cann: + gc forward -- 29 


MR, JOHNSON: Just a second. ‘Vhat has this got to 
dv with it, if Your Honor please? We are talking about a statement 
that was made. I limited my examination to what happened cn 
March 8th. I said, all right, I wouldn't go into anything except 
the inadmissability of the statement, bow it was gotten, I started 
it on March 8th and asked her where she was that morning. I started 
over and asked what happened directly after that. It certainly hasn't 


anything tu do with the direct examination. He has constantly asked 


this girl what these people told her. He hasn't asked her once if 


these things are true. He didn't ask her once if thatis so, He 
asked her if she told them. She is merely denying, according to 
her testimony, that she told them these things. She hasn't once 
said that one cf the things isn't true, not one tome has she said 

that. That is the viciousness cf this practice. He has asked her 
continually, did you tell them this, and the testimony already is 
that this statement was completely made up by Mr..Heneghan in 

his own composition, but all of the time that this examination has 
been going on he has consistently designedly asked this girl, did you 
tellthem what is in this statement. 

THE COURT: Mr. Johnson, he has a right to test 
her statement if she doesn't know what was in the statement and it 
was made up. 

MR. JOHNSON: Oh, yes, I think, if Your Honor 
please, but I thought that Your Honor gathered the impression, and 


I did at first, that he was testing to see whether she was going to 


| 
deny that that statement was true. But, on the other hand, 


he hasn't done that, He is, by use of this way ask 


questions, he is asking her specifically if she told them what's 


in this statement and that isn't what happened, 


MR, SMITHSON: Your Honor will recall the 
witness stated that at no time did she ever give Matthews any 
money for any heroin in this period of time. | 


THE WITNESS: I still say I didn't. 


MR, MITCHELL: Just a moment. I would object to 
that, if Your Honor please. He is the one that asked that question. 


I 
It is a collateral issue to anything asked by Mr. Johnson. He is 


bound by the answer. He cannct build up a straw man and then 


throw it cver,. | 
| 
MR. SMITHSON: Your Honor, I didn't notice in the 


record if Mr. Mitchell entered an appearance for this defendant. - 
MR, MITCHELL: I happen to be in this case. 


I represent two defendants. My appearance is quite well felt. | 


| 
MR, SMITHSON: Not for the defendant on the stand, 


BY MR, SMITHSON: 


Q Going next, did you tell the agents regarding the 
| 


transaction on the 21st of February of 1962 that you had che with 


with Ricky at the Gipermarket where you worked? 


A I did net, | 
| 
MR. JOHNSON: I object to the furm of the questicn. 


If Your Honor please, 


THE COURT: The objection is overruled.. 


United States of America 
v. Criminal No. 289-62 


Charles Matthews, Zt Al., 


) 
) 
) 
) 
) 
) 
) 


Defendents 
Vashington, D. C. 
September 27, 1962 

THE COUX “het is it that you went to ask ir. Smithson? 

MR, JOHNSON: ‘Well, I wanted to elicit from Mr. Smithson whether it 
was not true thet this case to his knowledge, and by virtue of his advice, 
didn't stert sometime in September and thet it was the prime purpose and 
objective of the efforts - - 

THE COURT: Started in Lecember? 

MR. JOFNSON: September. 

THE COURT: September? 

MR. JCENSON: Yes, Your Honor. And whether he didn't supervise and 
direct and advise vith the narcotics agents about their quest with regard 
to at least three of these defendants at this time. 

Well, I don't think you are entitled to ask him thet, 
tir. Johnson. 

THE COURT: “ell, regardless of what you stated to the jury, this in- 
quiry now at this time is about this statement that was made by Doris 
Gardiner. 

Now, my inquiry is: ‘hat did you want to ask him about thet? 

UR, JOHNSON: ell, by and large it would depend a great deal upon 


his answers, but in'essence it would be this, to develop this, that Mr. 
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Smithson, as the United States Attorney and by his statement to Your Honor 
yesterday, that he was engaged in the investigetion of this dase, that 

that was his duty and post, as an Assistant United States attorney; that 

he advised and talked with these agents during the course of itheir investi- 
gation; that he advised with them about the propriety of varrents sought 
for the arrest of the various defendants, He made some statement that he 
was not certain as to whether he knew of the arrest of Doris Gerdiner, and 
the question would come of whether he knew of the delayed arrest of the de- 
fendants iiatthews and Phelps, which occurred as the result of a warrant of 
arrest that was executed, I believe, on the 27th day of Februery, but which 
was delayed significantly until one hour after the statenent hed been ob- 
tained from Doris Gardiner. 

And also that this conspiracy was part snd percel of it, was exempli- 
fied in his not only advising, or failure to advise these agents, to obey 
the directions of that warrant. | 

TRE COURT: i:ell then you didn't want to ask him anything about this 
statement that is in issue here, whether of voluntary or involuntary char- 
acter, You didn't want to ask him anything about that? | 

WR, JOHNSON: Yes, I did. 

THE COURT: i.ell that is what I am trying to find out, 

MR, JOHNSON: I wanted to ask him whether he didn't talk to these 
agents about the necessity or propriety of a second statenent, having looked 
at the first statement and the necessity for getting her to dxecute a 
second one downstairs in the Marshal's Office, and at that time whether he 


did not talk to the Parole Officer first, of this young lady, whether he 
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@idn't call an attorney for her that she didn't know and that he recom- 
mended to her and that he permitted this attorney to come in and talk with 
her, as a result of which the statement of the 15th was obtained and the 
signature on the statements down in the idarshal's Office was done as my 
client says it was done. 

TRE COURT: You may ask him the question about the statement, but 
none of these questions that you want to find out about the investigation 
and when it was started and how it was conducted is properly a part of 
this inquiry that we have here. 

You want to ask him something about this statement that the Court 
has before it? 

WR. JOHNSON: Yes 

FREDERICK G. SMITHSON 
was called as a sitness for the Defense, wes sworn and testified as fol- 
lows: 
DIRECT EXAMINATION 

BY MR. JOHNSON: 

Will you state your name, sir? 

Frederick G. Smithson, 

And your occupation, sir? 

Assistant United States Attorney. 

Viere you so employed and engaged on or about March the 8th, 1962? 


I was. 


Directing your attention to the arrest of the defendant Gardiner, 


when and at what time did you know of the arrest? 
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A To the best of my recollection, and upon consultation with the agents 
of the Federal Bureau of Narcotics, on March 9, 1962. 

Q Is it your testimony, sir, that you did not know of the arrest on 
March 8th? 

A To the best of my recollection I did not. 

Q Is it your testimony, sir, that you don't have any independent recol- 
lection of whether you knew of it on the 8th or not? | 

A I have no recollection of any knowledge regarding the arrest of Doris 
L. Gardiner on 8 iiarch 1962. 

Q Have you any written memorandum in your office reflecting the time, 
the manner, or the occasion of the arrest of Doris L. Gardiner, sir? 

A I do not. 

Q Directing your attention, do you have a memoranda or any written 
paraphernalia concerning the approval, discussion, notes teken about the 


arrest warrant for Doris L. Gardiner? 


A I believe the question is rather multiplicious, Will you break it 


down, please? 

Q Yes, I will. Did you or did you not, sir, advise and consult with 
the egents about the sufficiency or lack of sufficiency of the errest war- 
rant for Doris L. Gardiner? 

A In this regard, sir, with regard to this particular Senet cannot af- 
firmatively state yes. I dannot say that I did not. 

Q All right, sir. 

A I may well have, as that is one of my assignments. 

Q As a matter of fact, sir, was there any other person in your office 
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at thet time to your knowledge, sir, that had anything to do with 
warrant for Doris L. Gardiner? 


or anyone else did. 


Narcotics Agents with reg 
made at any time after March 8th, sir? 
Johnson. I know from records of the Fed- 
onferred with me relative to the arrest 
other defendents on March 9th of 19€2. 


Merch the 15th, did you have a conversation with 


did the defendant Doris -- well, where did that 


physically with reference to the United States 


office in that third floor. 


L. Gardiner that day, sir? 

& Mr. Johnson, to my knowledge no recording was made of that conference 
because it lasted to my knowledge less than three minutes. 

Q Now, with regard to this conference, how was her presence brought 
about? 


A I was advised that the Defendent Doris L. Gardiner desired to be a 


witness for the Government and to appear before the Grand Jury and to t .:- 
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| 
testify for the Government at the trial of the cther defendants here under 
| 
indictment. I was given this advice by the agents of the Federal Bureeu 


of Narcotics, and I requested the United States Marshal on a written form 


to bring up Doris L. Gardiner for the purpose of conferring with me as to 


| 
that. 
| 


Q Now during the conference with Doris Gardiner, ci the question of 
counsel come up? 


A During the conference I think it would be best 


thet would suffice? 


Q Well, sir, first whether the question of counsel came up y sir? 


A It did, sir. I raised it. 


i 
Q And aid you or did you not, sir, make a suggestion as to who counsel 
’ ’ Ee . 


should be for her, sir? 
| 
A I did not, sir. I asked her if she had any or if she knew any that 


she wanted, and she replied "no." 


Q Did you make any suggestion of a specific attorney's ane to represent 
the Defendant Doris Gardiner? | 


A I told her I felt she should talk to her counsel before she talked 
further to me or the agents, and I told her I would ask Mr. | Tinney to con= 
| 


fer with her. | 


Q At that time, sir, did she or did she not know Mr. Tinney? 


A I do not know, sir. 
Q Did she make a request that you call Mr. Tinney, sir? 
A 


| 
She agreed and stated that she did want to talk to an attorney. 
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ohnson, just a minute. Very few oF these questions 
the subject that the Court has before it, which 
this statement. 
MR. JOENSON: ‘Well if Your Honor please, this is ell preliminary, I 
outlined it to Your Honor exactly as I am developing it. 
THE COURT: Yes, but I told you that when you got, through outlining, 
+ the subject matter that you were to ask him about was the subject 
fore the Court at this time, which is about this statement. 
MR. JOENSON: 
And you said thet you advised Doris Gardiner that she should talk to 
ore she made a statement, sir? 


Mr, Johnson. 


aid you elicit from her whether she 
you advised her what her rights 

were, sir? 
A ir, I specifically advised her of her rights. I told her she did 
not have to talk to me, she didn't have to talk to the agents, she didn't 
have to make any further statement if she didn't want to, and that I 
thought she should talk to an attorney regardless of the fact that she had 
already made a statement. 


Q Now with regard to that did there come a time when Mr. Tinney came? 


Q Vas that before she made any statement, sir? 


& There did. 
i 


A That would - - 
THE COURT: Just one minute. Before this date of the 5th had you 
seen this statement labeled "Government's Exhibit 15 For Identification"? 
THE VITNESS: I knew of it, Your Honor. I definitely knew of it and 


it is my recollection that I had seen it. I cannot specificelly state on 
| 
what date. 
| 
Q And how long did your first conference last with her before ur. 


Tinney came? 
4 I doubt if that conference, sir, lasted a minute and a half. 


Q Isee. Did you tell her about her rights with regard ito the first 
or the prior statement, sir? 


A No, sir. 
\ 


Q Isee, sir, Now with regard to -- do you know whether she had money 
\ 

to provide counsel of her own at that time? 

A Sir, she informed me that she did not, and in fact informed me she 


had been owed a sum, 2 salary, from the market she formerly worked for, 


“hat they never paid her, and at my request agents have attempted to 
speak for the owner to pay it. 
Q With regerd to this conference, and after this conference with ir. 


Tinney, is that the time when you obtained a further statement from her, 
sir? | 
fA I never obtained any further statement from Doris L. Gardiner. 


Q was a further statement after this conference obtained? 


lalelsiatniatiateniolon 


An additional omplified statement was obteined on the 15th of March. 
Can you tell us how and at whose suggestion that was obtained? 
By whose suggestion, sir, do you mean to Doris Gardiner or to the 


agents? 


Q@ ht whose suggestion wes the further statement obtained from Doris 


Gerdiner? 
Mine. 
and Gid you make thet request of the Defendant Doris L. Gardiner? 
I told her I @esired one and asked her if she was willing, yes. 
and she indicated she was? 
She certainly did, sir. 
Q And was wir. Tinney present during the time of the taking of thet 
statement? 
tell I don't know, sir, I was not present when it was taken. 
Q ‘ho took that statement from her? 
4 I have been informed from the document that it was done by agents 
Heneghan and Reed, sir. 
Q Was it done at your direction? 
Tt was done at my request. 
Q You requested “gents Heneghen and Reed to obtain this statement from 
her? 
4& I requested that she be interviewed and a further statement, if she 


were willing, obtained. I did not specifically direct any agent or 


agents to do so. 


1192 Q Now you indicated to Her Honor that your first question to this de- 
fendant, whether that she wanted to make a -- that she should not make 
any further statement until she had counsel, and you went about to se- 


cure counsel for her, sir. Now, is it not a fact, sir, that you wanted 


that further statement, in the matter of your judgment as a United States 


£ttorney? 

4& The premise of your question, or the recitation of 5 testimony here- 
tofore, is in error, iir. Johnson, as to what I represented to the defend- 
ant. iy purpose, however, for obtaining that statement -- this particular 
defendant had acquainted the agents of the Federal Bureat of Narcotics of 
her involvement with the Defendants ifatthews and Phelps, and a person 
known to her as "Roach," later identified, covering a period from December 
until March the 8th. Obviously the statement, which is Government's Ex- 
hibit 15 For Identification, was not as full as I would Like to have in 
the preparation of any case that I might consider for submission to a 
Grand Jury where the witness-defendant desires to testify as to the 
multitude of transactions which she had indicated she had had with the 
other defendents. 

& Specifically, sir, I think you answered everything except the ques- 
tion -- was it not your judgment, sir, as a United States ..ttorney , 

heaving viewed the statement of March tne 8th, that you wanted a further 
statement? : 

& Sir, this question must be broken in two facets: The statement as 


viewed as Government's Exhibit 15, in my opinion was perfectly satis- 


factory to us as an admission or confession against the defendant as a 
| 


Aefendant. If she desired, as she has expressed that she did, to appear 


before the Grand Jury as a witness for the Government, yes, I wanted an 


J cee, sir. ‘Now, will you answer this, sir: Did you not want this 
second statement because you, as a United States Attorney, had doubts 


cs to the legal validity of the first statement? 


Q Vow, wir, Swithson, you said a "further statement." Is it your testi- 
mony now, sir, that on the morning of March the 16th, at that time you 
hed read and were familiar with the statement of March the 8th? Dated 
March 8th -- December 15th -- 

& Excuse me. You speak of iiarch the 16th. I have no recollection of 
talking to the defendant on the 16th of March. 

Q Beg your pardon. Nay I withdraw that? 

Is it your testimony nov, sir, that on Merch the 15th -- that is the 
dato thet you saw the Defendant Gardiner -- that at that time, and when 
you first talked to her, you had seen and were familiar with all of the 
citcunutances surrounding the obtainance of the statement of arch Sth? 
: i will tell you, sir, that I had seen the statement to the best of 
my reeclliection, that I had orally conferred with the agents beginning 
cu March vhe Oth with regard to this particular case, and, parentheti- 
cally, with regard to several others. I had seen, and generally knew, 
the contents of Government's Exhibit 15 For Identification prior to 


seeing the Defendant Gardiner. 


BEST 


Q ‘ere you at that time familiar with t+e method ty which it had been 
obtained? 
& Generally. 

Specifically, sir? 

I was not present, sir. I could not have been. 

“ere you informed by the narcotics officers in cherge of the arrest 
and interrogation of the Defendant Doris L. Gardiner on iierch the 8th -- 
were you informed by them, sir, as to the manner and method by which thet 
statement was obtained? 

4 They told me she had been arrested by agents of the Federal Bureau of 
Narcotics and that she had made a statement, sir, which is Government's 
Exhibit 15. | 

Specifically as to what questions were asked and what questions were 
answered, what room the statement was taken in, how many eoente were 
present, I do not recall having that information. | 
Q Were you informed at that time, sir, as to the ciecomcences of any 
promises or inducements offered to the defendant to make thet statement? 
4 Iwas aware, sir, of the fact that the defendant, prior to talking to 
ver on the 15th, that the defendant had back-up time. I wes aware, sir, 
of this because I have a recollection of advising this defendant that I 
could do nothing about her serving her back-up time and thet I would not 
and could not dismiss the charges against her for her assistance in this 
case. 
Q I see. 


A Ifurther, Mr. Johnson, recall that the question of her being a three- 
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time loser, as the phrase is known, was brought up in this brief conver- 


& No, sir, in a total of three minutes divided in half, is my recollec- 


tion. I spoke to her briefly before Mr. Tinney, in advising her she 


Q Anc it is your testimony, sir, that during that brief minute and a 


& I told her, sir, that I knew of her back-up time. 
Q Isee, and you discussed with her the fact that you were not going 


to cismiss all the charges? 

& lir. Johnsen, I told her that I knew of her tack-up time and that I 
could not dismiss the charges; she would have to plead guilty if she were 
going to testify as a Government witness, and that if she still wanted 

to make the statement, well and good, but I could make her no further 
promises then to edvise the Court of her cooperation. I will further 
state, Mir. Johnson, that I was wanted on several other things on that 
occasion and wes most anxious to complete that brief interview, and that 
I did as expeditiously as possible. 


nen it is true, sir, thet this defendant had a conversation with 


ao 
Hi 
+ 


you on that morning, sir, about dismissing ell of these charges? 


THE COURT: Mr. Johnson, I am interested in getting ahead with this 
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proposed paper that has been identified here as Government" 

You are not sticking to that. You are running off on s things. 
Now, we have had one day and parts of two other cays -- thet is, today 
and the day before yesterday, that we have spent going i d this. 


Now I think thet in your questions you should stick t ithe issue 


that we heve here, which is as te whether or not this statement 
and what he knows about the making of this statement on the 
and whether it was made on the 15th of Merch and what he iow 
MR. JOHNSON: May it please the Court, I thought thet I was Going so. 
I thought the testimony of Doris Gardiner was that these Nercotics . 
Agents said that they were going to dismiss all the charg ageinst her. 
I thought she said that, and I was merely asking him about it. 


I think it is perfectly pertinent. 


Smithson said that he was going to dismiss anything. 


MR. JOHNSON: No, if Your Honor please, the question came up ebout 


es 

THE COURT: I do not recall Doris Gardiner in eny testime 
| 

: 


+ 


the voluntary character of this statement that was teken. 


ant said she made a statement -- 


THE COURT: But this man that is here was not present et either of 
the taking of these statements. : 
MR. JOHNSON: I don't suggest he was, 
COURT: You have asked him that anyway. : 
JOHNSON: If Your Honor please, I don't think I asked him that. 
he volunteered, without my asking him, that in the minute that he . 


talked with her, thet he discussed several ae 


the issues that sre involved in 


ling then thet I may ask - - 


have asked have nothi ¢ with the subject matter thet is here, 


; you must stick to the questions that ar 


ant to trespass on Your Honor's ruling. 


not ask him about the discus- 


He has not answered it 3 
I thought he had. I remember distinctly that he 
that he would not and could not dismiss the charges. 
JCENSON: Yes, Your Honor, I want to ask him -- 
COURT: You want to ask him something further about that? 
JOENSON: Yes, Your Honor, 
COURT: Go ahead. 


PY WR, JOHNSON: 


Q Now with regard to this minute of conversation you had before Nr. 


Tinney came, this Defendent Gerdiner did say something to you about dis- 


missing all of these charges, didn't she? 
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& No, sir. 

Q In other words then, without any predicate, is it your 
thet you told this defendant that you would not dismiss ell 
k The question, as you put it, 

Q That is right. 

A After Mr. Tinney had talked with this 


her to the test of my recollection thet I h 


glso these charges, and thst | ght she ought to | 
that I could not dismiss these charge ginst her and hed no con 
g | 


over her back-up time. 

Q Is it your testimony now, sir, thet you did 

you first saw her? 

A That is my recollection that I did not, sir. 

Q Was I mistaken, sir, when I asked you ea few minutes 

her when you first came in there, thet you did tell me, 

giscussed dismissing all the charges, 

is that true or not true? 

A Sir, that is not true, sir. I told you that there were tr 

sations divided in two seperate times, and I gave you 4 sunnery 

of the conversations that I had with the witness before and after } 
| 


Tinney. 


| 
| 
JOHNSON: Your Honor, may I have the stenographer read -- 


COURT: No, you may not. 
| 
JOHNSON: Very well. 


COURT: But he mey tell you 


OPY AVAILABLE 
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JCHNSON: Yes, Your Honor. 
him again first what you said the first time you 


Mr. Tinney came, and then what you seid 


is my reccollecticn that when I spoke to Doris L. 
identified myself to her es an Assist- 
I told her that she did not have to 
not have to answer any questions, and 
@ against her, and thet I wanted her to 
know this, 
I recall asking, or a conversation to this effect; that whether or 
she hed an attorney or knew one, to which she replied "no" or shook 
head, I'm not sure which because she is a very soft-spoken person, 
she a¢ : awfully loud and cuite often uses heed movements to in- 


dicate yes or no. I recall saying to her that I thought she should 


speak to an attorney, and that if she had none, I would appreciate it 


she would talk to Mr. Tinney because he was an attorney not in the 
United States Attorney's Office obviously, and that I stepped out of the 
room when Mr. Tinney came, Miss Kehl did also, so that Miss Gardiner 
might speak to him. 

Thet is my recollection of all that transpired before Mr. Tinney 
spoke to her, 

BY MR. JOHNSON: 
Q Had you spoken to Mr. Tinney before you asked this young lady if 


she knew of him? 


® 
& Yes, sir. 
Q Now, Mr. Smithson, during x : did you 
speak of any rediction in her bond? 
& Icen't recall whether I did or I did not, 
@ matter of fact, mey I refresh your recollecticn, 


you not, sir, advise this young ledy thet if she was cooperative, 


in her bond? 


that you, as Assistant United Ststes Attorney, would secure « reduction 
? ? I 


Before she spoke with lir. Tinney, sir? 
Yes. 


A TI have no recollection of saying thst, sir. 


Q Did you or did you not subsequently to this cooperate ena seek to 


reduce her bond? | 
A I don't heve any recollection of saying thet to her et! that time, 
yet I won't say that I may not have. I will say thet I 
gested or recommended to the United Strtes Commissioner 
I have no recollection in this particuler case but I 
others. 

MR. JOHNSON: I have no further questions. 

CROSS-EXAMINATION 
BY MR, HANTMAN: 


Q You told the Court you were aware on March 15th that the defendant 


| 
i 
Gardiner hed some backup time and thet she was a three-time loser. tiken 


in point of time, if at all, did you discuss these metters with the ce- 
fendant Gerdiner? 
| 


PY AVAILABLE 


It is my recollection, Mr. Hentman, that I learned of this fact on 


before, and thet these facts were 
who stated thet Mrs. Gardiner was ccn- 
as I later told her, that I could do 
» that I could do nothing about 
would have to serve it, nor could I dismiss the charges 
Following her conversation on the 15th of March with Mr. 
d it, the defendant Doris Gardiner anc I 
recollection, in the presence, again, of at least 
am not certein about Agent Heneghan because 
20, I believe, at a later time. 
MR. JOHNSON: 
Q Mr. Smithson, is it correct that you told Deris Gardiner that you 
could not dismiss all these charges? 
& Itoeld her that I eculd not and would not, Mr. Johnson. 
Q That-you could not and woulé not. Is it not true, sir, that you 
expected her, znd the uncerstancing was that she would be a witness for 
the Government? 
& That's right, sir. 
Q Is it not true, sir, that Title 23, Section 101, of the Code of the 
District of Columbia, provides thet if you, as a United Stetes attorney, 
went to use a defendant as a witness, that you may dismiss the charges 
against him? 
It puts the ¢iscretion to me, sir, and at my discretion I told her 


I could not and would not. I cid not think it appropriate. 
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Q I see. Do you think that this defendant, when you told her that -- 
| 


could not means you are unable to, doesn't it? 


A In my conscience, I am unable to. 

Q I see. And did you tell this young lady, do you think she understood 
the difference between what you told her, that you told her rhat you could 
not, which meant that you were unable to? That was not an exact statement 
of the law, is it, Mr. Smithson? | 


A I did not hold any learned dissertation with the defendant on the 
| 


law, Mr. Johnson. 
Q I see. But you were a lawyer, sir, were you not? 
MR. HANIMAN: I think counsel is arguing with the winnass at this 
point and I take objection. | 
THE COURT: The objection is sustained. 
BY MR. JOHNSON: 


Q During your conversation with Mr. Tinney, sir, did any question come 


| 
up as to how he was going to be compensated for these services? 


A With Mr. Tinney? To the best of my recollection, Mr. Johnson, I 


asked Mr. Tinney if he would be willing to serve in this capacity. Whether 
or not I told him anything about his arrangements with this defendant I 


am not certain, but I do recall, Mr. Johnson, telling this defendant that 
| 


she would have to make her own arrangements with Mr. Tinney, 
Q Well, I thought you elicited from her, sir, that she had no money to 


pay a lawyer? 
A I asked her if she had any. 


Q And she told you that she was unable to pay a lawyer? 


PY AVAILABLE 
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A It is the best of my recollection she said she had little or no funds 
for that purpose. 
Q Did you inform Mr. Tinney, when you talked to him, that this was a 
defendant without funds to pay him for his services? 
A I believe I did when I talked to Mr. Tinney on the phone prior to his 
coming over there, but I would not say, without a question, that I did. 
It is my recollection that I did, but that is my best recollection. 
Q Was there any special, out of the sixteen thousand lawyers in the 
District of Columbia, why you picked Mr. Tinney? 
A Yes, sir. 

MR. HANIMAN: I will object to that. I don't think it is germane at 
all to the issues of this case. 

ELINOR KEHL 

was called as a witness for the Defense, was sworn, and testified as fol- 
lows: 
Q Directing your attention to that morning do you recall having seen 
the Defendant Doris L. Gardiner? 
A I don't recall the date but I do remember seeing Miss Gardiner. 
Q Do you remember the occasion of having seen her that morning? 
A Yes, I do. 
Q Can you tell Her Honor approximately what time it was you saw her -- 
approximately? 
é Well, she came in with the usual load in the morning about eight 


o'clock. 


1215Q At whose. request did you take her to this place? 


A I brought her to the district attorney's office, Mr. Fred Smithson. 


Q 


And when you took her to Mr. Smithson's office was any person present 


ccher than Mr. Smithson? 


A 


Yes, there sere several people there. 


Will you tell Her Honor who they were? 


I can't call them by name because I don't know the names, but there 


several narcotic mer there. 

Several who? 

Narcotic men. 

THE COURT: Narcotic? 

Warcotic agents. 

THE COURT: Yes. 

BY MR. JOHNSON: 

And how many of them were there? 

Maybe two or three. I just can't recall. 


Did any conversations between Mr. Smithson and the defendant occur 
| 


They talked. 

Wnat is that? 

Tney talked. They had conversation together. 

I see. Were you present during the period of this firat conversation? 
Yes, I was in the room. 

How long did the conversation last? 

I couldn't tell you, sir. 

Approximately? 

Maybe about a half an hour. 


And who wes present at that time? 


Mr. Smithson, two narcotic agents -- 

And the defendant Gardiner? 

Yes, she was there. 

Did there come a cime when a Mr. Tinney came 

Yes, there was. 

Were you present when he came in? 
A I was present when he entered the room, yes. 
Q At whut time during the period -- was it during this half hour of 
che first conversation or was it after the half hour? 

THE COURT: Mx. Johnson, you have referred to the first conversation. 
She has not said anything about denominating it first, second, or what it 
was. 

BY MR. JGANSON: 

Well, the conversation that you have testified? 

Mr. Tinney was there. 

From the beginning? 

I think he was. I think he was there from the beginning. 


He wac chere all the time? He was there, then, when you brought 


I think he was. I covld not say for sure. 
Q Well, was there any time during the time that you heard that, that 


you were there, that you heard Mr. Smithson say to the defendant, 'Be- 


fore you make a statement I want you to have a lawyer?" 


No, I never heard anything like that. 


TUE COURT: Mr. Jonnson, i don't think these questions are going to 


be at all helpful to me in trying to decide what I have to decide. 


MR. JOHNSON: Very well, Your Honor. 
THE COURT: I wish you would get down now to the point. 


BY MR. JOHNSON: | 
| 
Q Can you tell Her Honor how long the defendant Doris L. Gardiner was 
| 
up out of the cell block before you took her back down to the cell block? 


THE COURT: You don't need to answer that question. You are to make 


inquiry about this statement which is the subject matter of this hearing. 
MR. JCHNSON: Yes, Your Honor. 
BY MR. JOHNSON: 


Did you see a statement that Doris L. Gardiner signed? 


A No, I never saw the statement. 


Q Did there come a time when Doris Gardiner went back down to the cell 
block that dey? 

A Yes. : 

Q Did there come a time down in that cell block when she bstened some 
papers? 


A She did sign some papers. 


Q Were there several papers? 
THE COURT: Let me ask you this. 
Yes, ma'am. | 
THE COURT: Did you read any of the papers that she signed? 
No, ma'am, I was just a witness that she had signed the papers. 


I didn't see any of the papers. I could not tell you the contents 


of the papers. 


THE COURT: So you don't know what was in any paper that she signed, 
is that correct? 
4 That is correct. 

BY MR. JOHNSON: 
Q Do you know how many papers she signed? 
A Well, whatever it is, it was a copy. I don't know whether it was 
one copy or two copies or any more than just the one copy. I could not 
tell you, sir. 

THE COURT: You mean that there was just one paper? 

No, there were several pages. 

THE COURT: Several copies of one paper or did you mean -- 

There were pages of paper. Now, whether there was more than one copy, 

Honor, I don‘t know. 


BY MR. JOHNSON: 


Q In your presence did she place, in addition to signing her signature, 


did she place her initials at various places on these papers? 

A I don't know. I was not in the room. 

Q Beg your pardon? 

é % could not tell you that. I only witnessed her signature that she 
had signed the papers. 

c Now, did you witness every paper that she signed? 

A I vas there when she signed these papers, yes. 


I mean but did you put your signature on every paper that she signed? 


You did? 


I would not know. I never examined the paper. 
That is ali. 
CROSS EXAMINATION 

BY MR. SMITHSON: 
Q At the time that you brought Mrs. Gardiner to where I was, was 
handcuffed to you, Mrs. Kehl? | 
A Yes, she was/ 
ie) And did you stay with her when I spoke to her? 
a Yes, I did. 
Q Now, Mrs. Kehl, when I spoke to her, do you have any recollection of 
whether or not I advised her if she had to speak with me or make any state- 
ment ? 
A You told her she didn't have to make a statement if she didn't want 
to, as far as I can remember. | 
Q Miss Kehl, let me see if I can refresh your recollection. 

When you brought this witness upstairs you brought her through the 
trazsverse corridor that runs from west to east along the United States 


Attorney's office. Do you remember that? 


A Yes, I do. 


Q De you remember bringing her down to what we call the dug-out, where 


all the files are? 

A Yes, I do. 

Q Ané do you recall taking her into a small corridor, into a small room 
on the southeast corner here? ! 


A Yes, I do. 


Q Have you ever been to my private office or my personal, regularly 
assigned office? 
A Yes, I have. 
Q Is it your recollection it was the same office or not? 
A The last one we went into was your own personal office, that I can 
recall. 
Q The last one? 
A Yes, sir. 
Q Did there come a time, Miss Kehl, when you brought this person, Doris 
Gardiner, to this room, that I asked you if you would step out of the room 
with me while she spoke to Mr. Tinney? 
A She spoke to Mr. Tinney in private and I waited at the door. 

MR. SMITHSON: That is all I have, Your Honor. 

THE COURT: You may step down. 

THE WITNESS: Thank you, Your Honor. 

(The witness left the stand.) 

THE COURT: Is there another witness to come? 

MR. JOHNSON: Mr. Tinney. 

I think Mr. Tinney is here. 

THE COURT: Is Mr. Tinney present? 

MR. JOHNSON: I think Mr. Tinney is in the corridor, Your Honor. 
I don't think he stayed in the room. 


Thereupon, 


1225 WILLIAM A. TINNEY, JR. 


was called as a witness by the Defense, was sworn, and testified as follows: 


MR. JOHNSON: If Your Honor please, may Mr. Shorter examine Mr. 


Tinney? 
THE COURT: Yes. 

DIRECT EXAMINATION | 
BY MR. SHORTER: 

Could we have your full name, sir? 

My name is William A. Tinney, Jr. 

What is your employment, sir? 


I am an attorney at law. 


Q Licensed to practice in the District of Columbia, I take it? 
A 


I am. 


Q Now, turning your mind back, sir, to the month of February, March 


and April of this year, did you have an occasion to come into contact or 
meet one Doris L. Gardiner, who is the defendant in this case? 
A I did. 


Q Would you tell us, sir, when and where that was? 


A I don't recall the specific date, but I met Doris Gardiner here in 


Q Could you relate, sir, the circumstances under which you met her? 


the courthouse. 

A Yes, I received a telephone call. 

Q From who, sir? 

A From Mr. Smithson. And I came here in response to chat! call. And I 
saw Doris Gardiner in one of the anterooms off of the United States Attor- 
ney's office, in the company of a female Deputy United States Marshal. 

Q When you received this telephone call were you told as ho what was 


wanted of you? 


AWell, not precisely, no. 


Q Were you asked to come to the courthouse? 


A Yes. 
Q Was the particular venture, or the particular purpose of your visit 
mentioned to you? 

Was anything said to you as to the reason why you were asked to come 
here? 

A Yes, I think it was. 
Q Could you tell us what that was? 

I think there was some conversation to the effect that this defendant, 
Doris Gardiner, was charged or had been arrested, at least, and charged 
with some narcotic violation. 

Q And what is the prupose, if any, that was indicated to you as to why 
you should come over? 

A That she needed the advice of counsel. Or of some attorney. 

Q What took place after you received the call? 

A I came to the United States Court House and had a converstaion with 
Doris Gardiner. 

Q Now, prior to ithe time that you had this conversation, did you see 
Mr. Smithson first? 

A I don't know whether I saw him in the company of Doris Gardiner. 

As I recall, I saw Mr. Smithson in his office. 

Before you saw -- 

No, in the presence of Doris Gardiner. He was there. I could be in 


error about that. 


Q What I want to know is whether or not you were given any fill-in or 
| 
briefing about the particular purpose for which you were to be there, out 


| 
of the presence of Mrs. Gardiner? 


A I don't know whether I was or not. I wouldn't like to gtate categor- 
ically whether or not that happened or not. | 
Q Now, when you first saw Doris Gardiner where was she? 
A She was sitting in Mr. Smithson's office, as I recall. 
Q In his private office? 


A In this -- well, his private office, yes. 


Q And who was present at that time? 
A The female Deputy United States Marshal and Mr. Smithson, and I. 
There might have been someone else present, I don't recall. : 

Do you know Mr. Reed? Agent Reed? : 

Yes, I know Agent Reed. 

Was he present ? 

He was present or either nearby. I remember seeing him 

Do you know Agent Heneghan? 


” 


Not by name. 


{ 
b 
| 
1 
| 
i 
| 
| 


Well, do you recall that there wasssome other person, who is not 
known to you, who perhaps was identified with the Federal Narcotics Bureau 
| 
at the time you first met Doris Gardiner? 


A I think there was more than one agent there, I think so, 


THE COURT: Did you or did you not talk privately to Doris Gardiner? 


A Yes, I did. 


BY MR. SHORTER: 

When did this take place? 

On the same day that I came over here. 

Did this take place in Mr. Smithson's office? 

It did. 

Well, who was present when you finally talked with Mrs. Gardiner? 

As I recall, Mrs. Gardiner was there with this, again I think it is 
female, Deputy United States Marshal. 

Now, I may be in error in this regard, but my best recollection is 
thet this Marshal, female marshal, stepped immediately outside of the room, 
but hovered in the immediate vicinity, while I had the conversation at some 
length with Miss Gardiner. 


Q Did it come to'your attention, sir, that on this particular day Mrs. 


Gardiner signed some papers? 


A I think she had signed some papers. 
Q She had signed some papers? 
I think she had. 
Before you came or after you were there? 
A Well, I couldn't say that. I don't know. 
Q Did you and Mrs. Gardiner have any conversation about her signing any 
papers? 
A Yes. 
(0) Well, now, do you remember that conversation? 
A I don't remember it verbatim but I think the gist of it was that -- 


Q Wait a minute now, without asking you what occurred between you and 


tween the two of you? 
A Well, when you say papers I will put it this way -- 
Some statements, sir? 
Statements? 
Q Yes, sir. 
A I can't answer that categorically. My best recollection is that there 
was some conversation about certain statements which she had already made. 
Q How about written statements that she had signed or sort about to sign, 
sir? 


& I don't recall anything about any written statements that she had signed 


or was about to sign, except insofar as these so-called statements would 


concern any waivers. 


Q Let me ask you this. Did Mrs. Gardiner, in your presence, sir, sign 


any written statements? 
A No. 
Q Did you have any knowledge that she was about to sign any statement 


at the time you talked to her? 


Yes, I think I gleaned that, certainly. 
Q That she was about to or had signed some? | 
a Either was about to or had signed some, and that is the reason she 
needed the advice of an attorney. 
Q Were these papers shown to you, sir? 
A No, sir. 

THE COURT: I will not ask you what she said she said, but did she 


tell you that she had made a statement? 


A My best recollection is, Your Honor, that she indicated that she had 
made some type of statement, cither orally or written, and probably the 
statement had been given because of the fact that she was not only charged 
with this present offense but because of the parole situation. 
1233. Q Let me ask you this to see if we can pinpoint it more definitely. 
Were you advised, sir, as to how long she had been in custody -- 
could you relate the time of the arrest to the time you saw her? Was it 
the day after her arrest, the next day, or week after her arrest, if you 
know, sir? 
You say "advised.'' No, I was not advised at all. 
Q You didn't learn anything about when it was that she had been arrested 
in relation to the time that you had this first conversation with her? 


A Yes, I think I did but I can't recall it now, because I didn’t have 


any occasion to anticipate this development, so I didn't take any particular 


notice. 
Q Mr. Tinney, when you came over at the request of Mr. Smithson, as you 
have described, and participated in this conference as you have related to 
us, did you consider, sir, that you were serving as Mrs. Gardiner's attorney? 
At that particular time? 

Q Yes, sir? 
a Yes. 

1235 THE COURT: It seems pretty obvious, Mr. Shorter, that this witness 
isn't in 2 position to give any testimony about these statements or the 


circumstances under which they were made. 


BY MR. SHORTER: 

Well, Mr. Tinney, I am asking you about written statements. 

I have a full understanding from you that it was your iapresefon that 
she had made oral statements at the time you first met her. That is cor- 
rect, is it not? 

A Yes, that is correct. 
Q All right. Now, I am asking with particular reference tb written 
statements -- statements that she was to sign or had signed. 

Now, was eny conversation had in your presence or Nereen you and Mrs. 
Gardiner, or between you and anyone who was present, or between anyone else 
who was present, concerning her signing statements? 

A Yes. I talked with Mrs. Gardiner and told her that it on my consid- 
ered advice -- and these are my words as I recall, because 1 use this lan- 


guage frequently -- that she should make any statement in connection with 


this case that she felt free to make, whether it involved her or anybody 


else who were involved in this case. I advised her to do that, and to sign 
any statements. 

Q Well, had it been indicated that there were some statements that she 
was to sign, or had she already signed them? That is what tan trying to 
learn from you. 

A My best recollection is that Miss Gardiner had made some statements 

at least to somebody who is connected with this case. It might have been 
Mr. Smithson, it might have been somebody connected with nes acest I am 
not too positive about that. But I know the parole Goesetonllcnas up, and 


it is my impression that she had made some statements concerning her 


activities after parole. And those activities might very well have encom- 
passed the charges here. 

Q The question is, Mr. Tinney, had she signed statements before you saw 
her, or whether or not the conversation that you all had pertained to state- 
ments that she was to sign? 

A Number one, I don't know whether she had signed any statements before 
or net, I don't recall that, to be specific, and I don't want to state 

that categorically. 

Number two, I advised her to sign any statement which involved her 
participation and the participation of anybody else in this trafficking in 
which she was involved. 

1238 Q The thing I am concerned with and asking you, is whether or not it 

to your direct attention that there were some written statements in 

reom that she had either signed or was about to sign? 

I can't recall.: There might have been. I don;t know. There might 

been some statements that she was going to be asked to sign. 

I don't know whether it had been signed or not. 

But you know you did not read them? 

No, I didn't read them, I did not. 

THE COURT: All right. 

Do you want to make any statement? 

MR. JOHNSON: Yes, if Your Honor please. 


I think that this statement is inadmissable on two grounds: It ap- 


pears that in corroboration of the defendant's statement some questions 


came up about the dismissal of these charges, and it also appears that she 


| 
| 
signed this statement in order to cooperate with the government , and part 


of the cooperation was the signing of this statement. 


It further appears that this statement was the product, the literary 


product of narcotics agent Heneghan, which is composed not ih collabora- 
| 
tion with this defendant but was composed by Heneghan from his own notes 


and then presented to her as a part of her cooperation, to sign. 


In addition to that I think Your Honor has already ruled that with re- 


| 
gard to the arrest in this case, that although the fourth within the command 
| 


had nothing to do with the time of the arrest, and he was supposed to be 


brought forthwith to the Commissioners after the arrest; that that was not 


| 
done, and in the Mitchell case I think Judge Bazelon outlines exactly what 


"forthwith" means in that particular area. So we are not Concerned so much 


| 
with the time of the arrest, but as Your Honor has already ruled, that that 


forthwith depends on what was to be done after the arrest. 

So that it was not obeyed in its terms, and in consequence of its 
command. As Judge Bazelon says in the Mitchell case, that disobedience of 
that will invalidate the arrest and would make the peacenent obtained dur- 
ing an illegal detention. | 

We have the first situation where they did not intend to take her to 
a Commissionex, they intended to get a2 statement from her along with some 
other duties, but that that was one of their purposes in not taking her to 
the Commissioner's and in taking her to their office. The testimony is 
substantially corroborated that she was kept there from fout o'clock and 
continuously except for inconsequential, interrupted intermissions, except 


keps there until some time around 7:30 or 8 o'clock until some time around 


7:30 or 8 o'clock until a-:complete statement had been obtained, after which 


she was kept there until the cooperative statement had been composed, and 
then she was required to sign that as an evidence of this cooperation. 

So we have a situation in which, in my way of thinking, that this is 
a flagrant, direct, confessed violation of rule 5(a). It is also a direct, 
couLlessed, and flagrant violation of the command of the warrant, and which 
they flagrantly disobeyed the instruction to bring her immediately before 
the Commissioner. We have shown that the Commissioner was available. We 
have shown also that they had an opportunity to arrest her during the time 
when they knew the Commissioner was available; that for purposes of their 
own, without giving any reason for it, they delayed it at that time and 
celayed it and delayed it until 4:40, or what the defendant says, around 
five minutes efter four. 

So I think under all of the circumstances, the circumstances as to 
what occurred, the circumstances as to what they told her, the circum- 
stances as to their! continual questioning of her, purposeful, continuing 
during this time, makes this statement inadmissible. 

THE COURT: The Court is unable to say as a matter of law that the 
statement is inadmissible, and the Court feels that this involves ques- 
tions of fact that the jury should determine. 


1299 MR. SHITHSON: That is the Government's case, in chief, Your Honor. 


1300 MR. MITCHELL: If it please Your Honor, I arise at this time in light 


of the statement made by counsel for the Government, and request that the 
jury be excused in order that we may take up certain matters out of their 
presence. 


THE COURT: How long do you contemplate it will take? 


MR. MITCHELL: Maybe a couple of hours. 

THE COURT: Well - - - 

MR. MITCHELL: I might say to Your Honor this comes rather unexpect- 
edly to us. 

THE COURT: I will excuse the jury, then. | 

MR. SHORTER: I shall discuss each and every one of them individually, 
Your Honor. It seems that I have been selected and Bromced ico make this 
argument on behalf of all of the defendants. 


THE COURT: Very well, sir. 
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THE COURT: All of the defendants, I believe, are 
present? 

MR. MITCHELL: Yes, ma'am. 

THE COURT: And all counsel are present. 

At the end of the last session some motions were made. 

(There vas a pause.) 

THE COURT: These motions were for the judgments of 
acquittal. I have concluded not to grant the motions; that is, 
to deny the motions at this time as to all defendants. 

MR. JOHNSON: If Your Honor please, at this time I would 
like to move Your Honor to suppress the statement, from the record, 
number two;' and number three, if Your Honor wants me to I will give 
you the reasons for those motions -- the motion to strike the 
stetement and suppress evidence based on three grounds; 

One, that there was an unusual delay of this defendant's 
arraignment for the purpose of obtaining a statement. 

Number two, that the statement was involuntary under the 
admissions of the various witnesses. 

And, number three, that there was a concerted effort to 
deprive this young lady of her right to counsel and as a result of that 
arrangement her rights in those instances were violated. 

MR. JOHNSON: Agent Broadnax. 

Thereupon, 
THOMAS E. BROADNAX, JR. 


called as a witness by counsel for Defendant Gardiner and, 


been first duly sworn, was examined and testified as follows: 
137 
1375 BY MR. JOHNSON: 

Q Mr. Broadnax, you have been sworn already, sir. 


A That's right. 
Q Directing your attention to your previous testimony, sir, 


you have indicated to this jury that as of January 11, you know of 


no prior activity in this case; is that right? 


A That's right. 
| 


Q When is the first time you knew of the activity and how 
far it went back prior to November -- to January 11? | 
A Of this case? 


Of January 11, 1962. 


Q | 

| 
A You mean involving this case? | 
Q 


Yes, sir. | 


BY MR. JOHNSON: 
Q Cen you tell us what time is the first time aia you find 


out that your compatriots in the Narcotic Bureau had been investigating 
| 


this case? What time? 


MR. MITCHELL; I object to that, too, Your Honor. 
MR. JOHNSON: I thought that was specific. It merely 


requires the answer of a date. | 
| 


THE COURT: I think it would be better -- you said his 
compatriots. 
| 
MR. JOHNSON: Very well. 


THE COURT: I think you better indicate who you are te 


MR. JOHNSON: All right. 
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If Your Honor please, I take it I cam denominate Mr. Broadnax 
an adverse witness and I claim the right to cross-examine hin. 

MR. SMITHSON: I object to any such characterization 
or any such denomination. He cross-examined this witness when . 
he was called as ea Government witness. He has gone into the very 
thing he is trying to go into now and there is no basis on which he 
cen claim hostility. 

MR. SCHNSON: I didn't claim hostility. If Your Honor 
please, I don't claim he is hostile. I cleim he is adverse and I ;:, 
merely claim I have a right to cross-examine an adverse witness. 

THE COURT: What do you want to ask him? 

MR. JOHNSON: I want to ask him whether there didn't 
come a time - - 

THE COURT: Just put the question to hin. 

BY MR. JOBNSON: 

Q Did there not, sir, come a time after January 11 when you 
knew full well that in September, when you claim you came here, they 
were investigating this case? 

MR. MITCHELL: Objection. 

TEE COURT: It doesn't make any dofference when they started 
investigating this case. What are you trying to show? 

MR. JOHNSON: I went to show he has told an witruth. 

THE COURT: That he knew of it? 

MR. JOHNSON: Yes. I am going to ask him -- I did ask hin 
@id there come a time and he answered no, sir, I never did find out 
they were investigating this case after January ll. 

THE COURT: I don't believe he did. 


Everybody stop now. 


Mr. Reporter, go bac. ind reaa the vesuimony cr 

this witness. | 
(Thereupon, the reporter read as requested. ) 

THE COURT: No question was put to nim in terms of when 
he knew it had been investigated. When he knew of his! personal knowl- 
edge. He claims it was as of January 11, 1962. You cen ask him questions 
directed to finding out what you want to know about your client. 

MR. JOHNSON: Yes, ma'an. | 

To show you what is in my mind, he said the only 
time he knew that these people were interested, from all the 
information he had in his hends, was January the llth : 

THE COURT: He? | 


MR. JOHNSON: Yes, he. 


I asked him after January 11 if there came @ time 


he knew they were interested before January 11. | 

WR. SMITHSON: I object to the immaterjelity and 
irrelevancy. 

MR. JOHNSON: He already testified to it. 

Your Honor, here is the thing. I have en affidavit 
sworn to by him in my possession that says he did. 

THE COURT: He did what? 

MR. JOHNSON: He knew all of their activities and 
what they had been investigating. I have an affidavit signed by 
a | 

WR. SMITHSON: Assuming he does, that has nothing to 
do with entrapment. What is his testimony? What he learns from 


another witness is hearsay. If he participates in an. affidavit, 


he and others may participate in the scope of that affidavit. 


TRE COURT: I think there was a decision very 
recently that deals with probeble cause or search warrants and it 
said if informevion was given to one in the Police Department it 
was to all of them. But you are asking him, I thought, ebout his 
knowledge. 

MR. JOANSON: Yes. When is the first time he 
personally knew they were doing it. 13. 

THe COURT: He car.'t know the truth of what they say. 

MR. SOHNSON: No. I don't assert that. 

EY MR. JCHNSCN: 

Q Now, Mr. Broadnax, give me the date, just the date, 
the first day after January the llth, if any day, that you found 
out thet narcotic agents, with whom you had been associated in the 


office, had been investigating this case before January 


MR. MICCHELL: The same objection, if Your Honor 


THE COURT: You want him now to tell you what the 
others told him? 
, JOHNSON: No, matam; I want him just to tell me 
> was dune, July, August, November, or what date 
he first found out that his associates in the Narcotic 
Bureeu wore investigating the case prior to January the 11th. 
MR. SMITHSON: I would object, Your Honor, on the 
ground that it's irrelevant and immaterial. 
TSE COURT: The objection is sustained. 


BY MR. JOANSON: 


BEST CO 


from the ori 


Q Now, Mr. Broadmax, give me the date, just the date, 
the first day after January the llth, if any date, that you 
found out that narcotic agents, with whom you had been associated 
in the Washington office, had teen investigeting this eice before 
January the lith? | 

MR. MITCHELL: The same objection, if Your Honor please. 

THE COURT: You want him now to tell you what the others 
told him? 

MR. JCANSON: No, ma'am, I want him just to ell me the date, 
whether it eas June, July, August, November, or what date it was that he 
first found out that his associated in the Narcotic Bureau were investi- 
gating the case prior to January the llth. 

MR SMITHSON: I would object, Your Honor, on the ground that 
it's irrelevant and immaterial. | 

THE COURT: The objection is sustained. 

BY MR. JOHNSON: 

Q Tell me, sir -- and do not answer this question until 
Mr. Snithson has has an opportunity to object -- as 2 motter of fact, 
sir, did you not find out prior to the arrest of the defendant Gardiner 
that they had been investigating this case Just about the same time thet you 
you met Joseph Jackson? : 
A No, sir, I didn't. 
Q You never found that out? 
A No, sir, I didn't. ! 
Q Did you or did you not, sir, sweer, under oath, in an 


affidavit, in February of 1962, that that investigation had been going 


PY AVAILABLE 


on prior to January the llth? Yes or No. Did you swear to an 
affidavit? 

A I don't recall that, sir. 

Q What do you mean you don't recall? 

I don't -- 

MR. SMITHSON: Objection to arguing with the witness. 

THE COURT: The objection is sustained. 

THE COURT: He has tolé you that his knowledge was of 
January llth, 1962, Mr. Johnson. 

MR. JOBNSON: Yes ma'am. I want to kmow when the first 
time was that he found out that Reed and Heneghan and the others with 
whom he was associated had been investigating it prior to that time and 
during the time that he met Joseph Jackson for the first time. 


MR. SMITHSON: May it please the Court, I object. 


It's irrelevant and immaterial. And I must say, Your Honor, that 


the instrument which is marked Defendants' Exhibit 7 for identification -- 
MR. JOHNSON: Just a second, if Your Honor Please. 
I haven't introduced that instrument and I don't think he ought to 
describe it. 
MR. SMITHSON: I am not going to except by number, 
Mr. Johnson, if you will just pardone me, sir. 
I believe that this instrument should be seen by Your Honor 
before we have further inquiry about this. 
THE COURT: Very well. 
MR. SMITHSON: May we approach, Your Honor? 
THE COURT: Yes. 


(AT THE BENCH: ) 


THE COURT: All he could know was what they told 
him from that. | 

MR. JOHNSON: A statement under oath, he youlan'"t 
know about what they said they did? He is party to the same 
affidavit. | 

THE COURT: Why don’t you ask hin if somebody else 
told him what: they did. | 

MR. JOHNSON: If Your Honor please, they aian't tell 


him this. They swore to this before the Commissioner. This was a 


judicial hearing that he participated in. 

GHE CCURT: Let me tell you, Mr. Jobnson, this 
affidavit is signed by a number of agents, and in the affidavit 
it says the affiant so-and-so says so-and-so. i 

MR. JOHNSON: ‘That's right. : 

THE COURT: Then it takes up another effient, who 
says something else. : 

MR, JOHNSON: I agree with Your Honor. q don't 
suggest to Your Honor that he swears that it was true. I don't 


suggest that now. But I think - - 


THE COURT: I don"t see what you ere trying to 


do, Mr. Johnson. 
MR. JOHNSON: I see. And you are ruling on it not? 
THE COURT: I am not ruling on anything until I hear 
whet your question is. | 
(IN OPEN COURT: ) | 
BY MR. JCHNSON: | 
Q M:. Broadnax, did you or did you not come into the 


kmowledge thet the narcotic agents had been investigating this case 


' MR. SMITHSON: Your Honor, this goes to the matter 
of the background on Ellen Phelps -- 
THE COURT: What is it? 


MR. SMITHSON: This goes to the background of what 


is known on Charles Matthews and Ellen Phelps and has to do with the 


statement of other agents of some time ago. This, Your Honor, is 
obviously not! related to Mr. Johnson's client beeause it's giving 
the background for the arrest and as Your Honor can see, it covers 
what is known by a number of agents. 

This is, I think, improper cross-exemination 
because it isino way relates to the testimony against Mr. Johnson's 
client. 

THE COURT: Mr. Johnson, I thought that you were 
handing this man something that he said. 

MR. JOHNSON: No, an instrument that he swore to. 

THE COURT: Each one says certain things in here. 
The date of this thing is not until February the 28th, 1962. 

' MR. JOBNSON: Yes, ma'am, that's right. I want 
hin to tell this jury that he knew it that day. 

THE COURT: That he mew it in February '62? 

MR.JCEKSCN: Yes, ma'am. 

| THE COURT: I certainly don't follow what you are 
trying to do. 

MR. JOHNSCN: If Your Honor please, this men is 
testifying now that he knew for the first time January 11th this, 
and I asked him did there come a time after January llth when he 
found out that his fellow narcotic agents had been investigating 


this case. 


in February, and on or about the 27th day of February, 19622 

THE COURT: Now, Mr. Johnson, I am going to sustain 
the objection to that. You have put the word "knowledge", which 
mesns that he must have had knowledge, and he has told yee now 
severel times that the first knowledge he had was Jenvary the 11th, 


62. 


BY MR. JOHNSON: 


Q Mr. Broadnax, sir, did there come a time when you 
| 
heard or knew of an oeth of your fellow narcotic officers, in an 


affidavit thet you joined in with them -- 


MR. SMITHSON: Your Honor, I must rise to object. 
Obviously, if he participated in some instrument, he woula have 
knowledge of what he did. | 

What someone else might say would be just as much 
hearsay if it was said before a Commissioner or someone else as it 
would be if it were just a mere conversation. | 


I must object because we are not going to the issues 


of this matter, Your Honor. | 


THE COURT: ‘The objection is sustained. | 
| 
| 
Q Now, Mr. Broadnax, directing your attention to the 


EY MR. JOHNSCN: 


evening of March the 8th, did there come a time, sir, when 


you were in the Internal Revenue Building in the presence of 


Doris Gardiner? 


A Yes, there was. 
Q Tell us at what time, day or night, thet was? 


A I am not sure, sir, but I believe it was between 


the hours of seven and eight p-n. 


how Gid yeu hepnen to come in there, si.’ 
Agent Reed summoned me to come into the room, sir. 
BY MR. JOHNSON: 
Q Mr. Broadnax, prior to January the llth how many 
conferences had you had with Joseph Jackson about Doris L. Gardiner? 


A I never had a conference with him about the defend- 


Q Did you have any understanding with Jackson as to 

function was with Doris L. Gardiner? 

A No, sir, I didn't . 

Q Did you participate in any conference in which his 
function was explained? 

A I don't understand that, sir. 


Q Did you participate in a conference with any 


person at all, prior to January the lith, 1962, in which Joseph Jackson's 


function and what he was going to be paid to do with reference to the 
defendant, Doris L. Jackson? 
A No; no, sir, I didn't. 
Q How frequently had you seen Joseph L. Jackson 
between September the 20th and January the 11th? 
A Approximately once e week, once every two weeks. 
Q Did you or did any of your associates in the Narcotics 
Bureau make any effort to determine whether Joseph Jackson was not 
selling narcotics in the District of Columbia? 
MR. SMITHSON: Your Honor -- Go ahead, answer the 
question. 
THE WITNESS: I don't know about the others, sir, 


but I didn't. 


MR. SMITHSON: Now, Your Honor, I rise to object. 


This is an improper form of examination. It presupposes that 
there is any truth or validity to it. That is the reason I 
hesitated to stand up. But I believe we have berated Joseph 
Jackson both in the cross-examination of this witness ‘an the 
Government's case and now for some 20-some minutes. : 

I do believe this is an improper and obviously an 
extensive attempt to destroy someone who has not yet eppeered. 2s 
& witness. | 

MR. JOHNSON: If Your Honor please, I suggest he 
is elready destroyed when they confess that he is « raid informer. 

MR. SMITHSON: And I think those sencas obviously 
again aimed for the jury, Your Honor, are wholly improper. 

THE COURT: Many of these questions thet you have 
put to the witness have assumed things that are not in evidence 
here, Mr. Johnson. | 

Q I see. Well, then, tell the ladies and gentlemen 
of the jury why is it that they searched Joseph acon on the llth? 

A Sir, he is not an official employee of the Bureau of 
Narcotics. Therefore, he was searched in order to poner him for 
going in with me. : 

Q And it would be your suspicion that he) might traffic 
in narcotics, so in order to insure that he wesn't, you searched 
him, is that right? | 

THE COURT: Mr. Johnson, we don't “oat to go into 


suspicions here. 


MR. JOHNSON: Very well. 


BY. MR. JSHNSOD: 


Q Well, what was -- is the only reason that he wasn't 


searched, to your knowledge, was that he wasn't a member of the 
Narcotic Bureau? 

MR. SMITHSON: I understood counsel to say he 
wesn't searched? 

MR. JOHNSON: That he was searched. I beg your 
pardon. Thank you, Mr. Smithson. 

BY MR. JOHNSON: 

Q The only reason that he was searched, thet he wasn't 
an employee of the -- narcotic agent, I beg your pardon, that he 
wasn't a narcotic agent? 

A Sir, would you repeat that? 

Q Was the only reason that Joseph Jackson ves searched 
before he went into Upshur Street on January the llth was that he 
was not a narcotic agent? 

A Sir, no, that wasn't the only reason. 

Q Whet other reasons did you have for searching 
Joseph Jackson? 

A To make sure that there wouldn't be a situation, sir, 
where he could be, similar to this, where you could claim that he 
took the narcotics in. 

I haven't claimed anything, sir. 

Well, sir, that is the reason we search then. 
Beg pardon? 

That is the reason they are searched. 


Because of what? 
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So we can say that they didn't go in vritth contrebend 
on them, sir. | 
Q I see. Well, your testimony to the leaies and gentlemen 
of the jury is that contraband was already there, wesn't it, when you « 
errivea? It didn't come in with you, did it? : 


No, sir, it didn't. | 


It didn't come in with Joseph Jackson, aia it? 

No, sir, it didn't. 

So it was already there, is that right? | 

That's right, sir. | 
Well, now, you knew Joseph Jackson had been there 

be ore, didn't you? 


A No, I didn;t, sir. | 


| 
Q So you thought he was a perfect stranger to Doris 


Gardiner? 
A Most necessarily a perfect stranger, but. I didn't know 
he had been there -- | 
Q You didn't -- | 
THE COURT: Let him finish his answer. 
I didn't know he had been to that house, sir. 
You didn't know? | 
No, I didn't. | 


Did you think he even knew Doris Gardiner? 
| 


Yes, I thought he knew her. 
He didn’t inform you that he kmew her’ | 
Well, sir, he didn't have to if he wes going to 


take me there. I took it that he knew. 


So you knew he had been there? 

I didn't kmow that he hed been there, sir. 

You thought he met her on the street? 

It wes possible, sir. 

Now, isn't it e matter of fact, sir, that you mew or 
had reason to mow that you had kad surveillance on Doris Gardiner 
from ana after December the 27th, 1961? 

A No, I didn't. 

Q Then I take it that neither you nor your narcotic agents, 
associates, hed nay information from Jackson about narcotics and 
Doris Gardiner? 

A Sir, I can't answer for them. 

THE COURT: Mr. -- 

You don't know about them? 


I don't know about them. 


Q 
A 
Q If they did, they didn't disclose it to you? 
A 


That's right, sir. 

Q You) weren't filled in as to what was going -- what 
Doris was doing or what she was suspected of doing, is that right? 

A That's not true, sir. 

Q Were you filled in that way? 

A I wasn't filled in, but on the way to the house, sir, 
I was told. 

Q You were told by Jackson? 

A That's right. 

Q And you had reason to believe then that she was 
selling narcotics? 


A No, sir, I had the understanding that she was going to 


= bee aye fy - - rd  e a nae 7° Say 
Srytroduce me wo scm lone slse & 12S selling. 


Q I see. That is the only thing you had? 

A That's right, sir. 

Q And she was merely -- why aid you -- weren't you shocked 
and surprised when Jackson seid all of the narcotic trengections 
will be with you? i 
No, I wasn't, sir. : 

I see. You hadn't been briefed on thet, had you? 

No, sir, I hadn't been briefed. ! 

Well, you thought thet this was just imaginative of your 
pigeon? | 

No, sir; most special employees will -- 

Yes? 

Sir, he was going to stay away from the trensection. I 
teke care of all the transaction. | 

He was going to stey ewey7 
Thet's right, sir. : 

Who made the arrangement for him to stay ewey’ 
Well, sir, it is possible that the other agents did. 


You say it's possible. You don't know? 
| 


Well, in prior activities, sir, he has steyed away- 
Beg your perdon? | 
In prior activities he has stayed eway. 

In other words, that is your habit and custom’ 
Not my hebit and custom, sir. 

I mean of your dealings with Jackson? 


Will you repeat that, sir? 


Q You have indicated to this jury you saw hin once a week 


between September -- | 
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A I said epproximately ea weex or two weeks. 

Q You have also indicated, sir, that he was to stey away, 
and you got that finding or knowledge from prior transactions with 
Jeckson, is that correct’ 

A That's right, sir. 

Q Then it was your hebit and practice, in dealing with your 
stool pigeon, that he would stay awey, is that right? 

A Sir, when I seid stay away, I don't mean stay awey from 
the area. I mean for him not to have anything to do with the in- 
mediate transaction. 

Q K see. Now, you said that you wanted to insure that he 
have nothing, then, so that we could come in court end say that 
this little prize, Joseph Jackson, had something to do with narcotics; 
is thet right? Is that right? 

A Thet's right, sir. 

Q Well, now, don't you know, as a matter of fact, sir, that 
between January the 10th and all through this investigation that you 
were conducting, that he used to take her to work in the morning, 
bring her to work, bring her home in the evening? 

A No, I didn't, sir. 


You were ebsolutely unconcious of the surveillence of this 


At what period? 
During thet period of time. 
What pericd of tine .is that, csir? 
Q Mr. Broadnax, we are only talking about between January 
the llth on, now. 


A Now would you repeat that, sir? 


BEST CC 
from the or 


Q Don't you know, as e matter or fact, sir, that Joseph 
Jackson, this prize that you wanted to keep away from there because 
he might take narcotics in there or someone might say he did, saw 
her, teking her to work in the morning, bringing her hone in the 
evening, in the very femiliar red 1961 convertible? : 

A No, I didn't, sir. | 

Q You didn't know that? 

A I didn't know thet, sir. 

Q And before you entered upon this engagement to ES into Doris 
Gardiner's home aid you take any precautions that Jackson may not 
have taken narcotics before you even got there that asy” 

A No, sir, I didn't. 


g Why nov? 


A Well, sir, first of ell, it wasn't my investigetion and, 
| 
secondly, I knew nothing of Doris Gardiner until wee, afternoon. 
Q And with regard to that car, he got out of the car and came 


over to whereyou eil were? 


A I am not sure whether he got out or whether| they got out 
| 

and went to his car, sir. I am not sure. 
Q WieLL, now, in any event, did they get into his car with him? 


A = am uct sure which, sir, whether he got into thet car or 


they gov into his car. 


Q 


7 


| 
Well, do you know where the search took place, whether it 


took plese jn his cer or the other car? 


A = am not sure which car. 


mW) COURT: Mr. Johnson, he has told you that he didn't 


engage in the scarch. 


Q Were you told, sir, where the search took place? 


PY AVAILABLE 


Q 


No, sir, 1 wesn't told where the search took place. 
MR JOHNSON: Will Your Honor indulge me just a minute? 
THE COURT: Yes. 

(Brief pause.) 
BY MR. JOHNSON: 


Now, Mr. Broadnaz, can you tell Her Honor and the ladies 


and gentlemen of the jury how Jackson was dressed on March the 8th? 


A 


A 


io} 


I am not sure -- 

MR. SMITHSON: Merch the 8th? 

MR.' JOHNSON: I beg your pardon. January the llth. 
THE, WITNESS: I am not sure, sir. I don't recall. 
BY MR. JOHNSON: 

Well, was it warm? 

I don't know what kind of night it was, sir. 


It was March the 8th -- I mean January the llth. Don't 


you know what the weather was in January? 


A 


Q 
A 


Q 
A 


Q 


No, sir, I didn't check. 

You have forgotten that. Didn't he have an overcoat on? 
I am not sure, sir. 

Whet did you have on? 

I don't remember that either, sir. 


Now, is your memory as hazy about this -- how is your men- 


ory so good about other things and so poor in these? Is there any 


reason for that? 


A 


Well, sir, when I am out transacting narcotic business, 


that is part of my job, is to remember the evidence. 


DIRECT EXAMINATION 


BY MR. JOHNSON: 


Q Now, Mr. Heneghan -- 
MR. JOHNSON: Mey I have Government's Exhibit No. 15? 
(The exhibit wes hended to Mr. Johnson by the Deputy 
clerk. ) | 
BY MR. JOHNSON: : 
Q Now, Mr. Heneghan, I am going to show you Governnent's 
Exhibit No. 15. Are you familiar with it, sir? : 
A Yes, I am. 
And you typed it, didn't you, sir? 
That is correct. 
Now, how long did it take you to type 
Oh, approximately 2 helf hour. 
Approximately a half hour? 
I would say about that. 
And you composed it as you typed it? 
MR. SMITHSON: I object to that, to his testifying, Your 
Honor. I object to the choice of words and the form of the question. 
THE COURT: The objection is sustained. | 
BY MR. JOHNSON: 
Q Did you compose it or not? | 


| 
f MR. SMITHSON: I object to the question, agein, for the 


second time, Your Honor. 
| 


THE COURT: I sustained the objection. 


MR. JOHNSON: Beg your pardon. I didn't understand Your 
| 
Honor to say that. 


BY MR. JOHNSON: | 
Q Now, did you consult with the defendant about the lenguage 


in the paper writing you have there? 


OPY AVAILABLE 


Yes, I did. 

Oh. Did she dictate it to you’ 
Verbatim as it appears here? 
Yes. 

Nog sir, she did not. 


How was it composed? She didn't dictate it. Who composed it? 


MR. SMITHSON: Objection to the use of the word "composition" 


as a word of creation that counsel insidiously is trying to put in this 
particular metter. 

THE: COURT: For tne third time I will sustain the objection 
to the question. 

MR. JOHNSON: Very well, I won't use the word “compose”. 

BY MR. JOHNSON: 

Q Now, the language in this is the languege that you employed, 
isn't it? It isn't a recitation of what she had said, is it? 

A Not completely, no, sir. 

Q Now, where it is not complete what she had said, who put it 
in there’ 

A Frequently her responses were in direct -- in reply to direct 
questions. 

Q I see, sir. 

A To give amplifying details that were later incorporated in 
this statement. 

Q Now, is your testimony, sir, that from your notes and your 
notes alone, the ones that you took down in writing, that you then 
drew up this document that we have here; is thet right? 

A This is a condensation of the notes that I had taken. 


Q I see. Now, directing your attention, you said that this 


| 
| 
statement approximately took three hours, is thet right; the oral 


statement, is that right’ 
A The recording is three hours? 


Yes. 


Q 
A The recording is three hours. 
Q 


And it's an oral statement, isn't it, for three hours? 
A It involves conversation, not necessarily entirely releting 
to this statement here. | 
Q Did it relate to narcotics at all? 


A It dia. 


MR. JOHNSON: If Your Honor please, I think we made a request 


for recordings earlier in this case. 


MR. SMITHSON: Not for this one, you di stoi sir. 


MR. JOHNSON: Well, we asked for all recordings. 


MR. SMITHSON: I won't produce at ell times all recordings. 
If you went this -- 


MR. JOHNSON: Didn't we ask for all recordings? 


| 
MR. SMITHSON: Your Honor, the Government will produce this 


MR. MITCHELL: I thought we did. 


recording. The Government will suggest that the Court, listen to this 
recording in camera. | 

This recording takes approximately two Boao and 52 minutes. 
The first admission on the part of the defendant thet Cnarles Matthews 
is her source of information occurs in the period of us minutes and 35 


seconds. I timed it. 


OFFICIAL TRANSCRIPT 
October 2, 1962 


JOHN E. THOMPSON 
having been called as a witness by the defense, took the stand, was 
reminded he was still under oath, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. JOHNSON: 

Q Directing your attention to March 8, sir, did there come a 
time when you came to duty that evening or in the afternoon at the 
Internal Revenue Building? 

A Yes, sir. 

Q What time, sir? 

A Well, I was in and out during the afternoon. I got back in 
at about 5:00 o'clock. 

Well now had you been there by prearrangement? 


Yes, sir, the other agents new that I was going to be there, 


Now when had you last been in touch with the narcotic officers 
before 5:00 o'clock? 
A I had been in radio communication with them up until 4:30 
and past 4:30. 
Q All right. What is that’? Would you say that would be the 
last time before 5:00 o'clock as you recall? 


A The last time, as near as I can recall, I had contact with 


them was probably between 4:30 end 5:00, and 4:0. 


Q I see. And where were you at that time, sir? 

A On Upshur Street, Northwest. 

Q I see, sir. Wow did there come a time when you started your 
tape recorder to working? 


A Yes, sir, there did. 


When was that? 
Approximately 5:05 P. M. 


Well, now how did you come to start it at that time? 


Because I heard conversation from another office at that time. 
Were you piped into that office? 

Yes, sir, I was. 

I see. And -- 


THE COURT: You say you heard conversation from another office’ 


THE WITNESS: Yes, Your Honor. 
And had you -- when had you piped it in? 
| 
Just immediately preceding that, about 5:00 °! clock. 


I see.: Now tell us what you had to do to set it up? 
I had to place a transmitter in Agent Heneghan's desk drawer. 
Yes. : 
A I had to plug in a recorder in another roon, end turn the 
switch on a receiver to receive the transmitter. | 


Q And did you recognize any voices that you heard that caused 


you to know some people in the room? 


A Yes, sir, I did. 


Q Whose voices did you recognize? 

A I recognized Agent Heneghan; Agent Reed; and Agent Jones. 
Those are the ones that I recognized. : 

Q Well now you mean you turned off -- you do not know what 
other conversation occurred between Doris G rdiner and these agents? 

A I only know what I heard. | 

Q Well how could you tell when they had finished? 


A I could tell I knew that Agent Heneghan had léft the room to 
| 


type up something. 


Well, how did you know that? 

Because I could hear them talking about his leaving. 
You could hear them talking about it? 

Yes, sir. 

Mr. Reed, weren't you listening to this all the time? 


I meen Mr. Thompson, weren't you listening to this all the 


MR. SMITHSON: Argumentative, Your Honor. 
MR. JOHNSON: All right, I wanted to find out if he wasn't 
listening at any time. 

A There may have been brief occasions when other agents came 
there to speak to me or some other such thing, as that, when I took 
the headset off and did not listen. 

Q Did that occur in the first thirty-five minutes? 

A No, sir, I don't believe it did. 

Q Then you know when Agent Broadnax came in there, don't you? 

MR. SMITHSON: That is assuming a fact that he came in during 
the first thirty-five minutes, Your Honor, and it is not shown, and I 
object. 

THE COURT: The objection is sustained. 

Q Do you or do you not know when Agent Broadnax came in. 

A I can't say the exact time, but I don't recall him coming in 
during the first thirty-five minutes. 

Q Now during the first thirty-five minutes, you say you didn't 
hear Mr. Broadnax's voice? Did you hear anything about Doris Gardiner's 
parole? 


MR. SMITHSON: I am going to object to going into the conver- 


sation, Your Honor. 


THE COURT: The objection is sustained. 


MR. JOHNSON: If Your Honor please, I would Like to tender 


the witness. He is evidently an experienced man with a tape recorder, 


and he is the man who prepared that tape. 


THE COURT: What is your question? 


MR. JOHNSON: I want to know if he did not hear the following 
things in the first thirty-five minutes. , 

THE COURT: You wanted this witness called sol you could ascer- 
tain something about the time. : 

MR. JOHNSON: Your Honor please, the time of this record is 
very significant with reference to this defendant Gardiner. 


THE COURT: That is what this witness is here, for. 


MR. JOHNSON: Yes, Your Honor. 

THE COURT: And that is what you said you wanted to ask him 
about the time. But he started something now and you went to go into 
whatever he heard. | 

MR. JOHNSON: With reference to its time alone. 

THE COURT: With reference to what? ? : 

MR. JOHNSON: The time element alone. i 

THE COURT: Do you mean that you want to ask him what time 
that some particular thing was said? : 

MR. JOHNSON: With reference as to whether he aian't hear it 
before Mr. Broadnax came in. He has approximately estinated when he - -- 
didn't come in. : 

THE COURT: Put your question and then I will see. 

Q And didn't you hear, sir, within the first thirty-five minutes 


Agents Heneghan say, we are in your corner. Didn't you, sir? 


A The exact words, I cannot recall. 


162 
i know you can't recalt tne exact words. Didn't you hear 
substance? 
MR. SMIVHSCN: Object to counsel testifying, Your Honor. 
SCANSON: I am not testifying, Your Honor. 


‘SMOISON: You are assuming a fact that I had not heard, 


OURT: I will have the question read. (Reporter read 
the cuesticn.) 
The oobjection is sustained. 


Q Didn't you hear something about parole or revoked, those words 


MR. SMITHSON: Again.Your Honor, we are going into the conver- 
sation. 

MR. JONSON: Within that thirty-five minutes? 

MR. SMOTHSON: We are here to determine the beginning of this 
particular recording. 

THE COURT: The objection is sustained. 

Q New! within thet thirty-five minutes did you not hear the 
United States Attorney, those words, or similar words used? 

‘x COCs: Mr. Johnson, you are going over it again about 
these particuler things. He was called here only to testify about them. 
Now you are undervaking to ask him about this and that, and the other 
thing. 

SCINSON: With reference to time element. 

THE COURT: No, it is not with reference to time. You are 

asking Gi¢. he hear this, that, and the other thing said. 


| SCHNSON: If Your Honor wants to rule now, I am going to 


abide by Your Honor's ruling. I am not going to disagree with Your 
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Honor but it is aererential. 


If Your Honor please, I intend to show, I imagine I better 
do this, I intend to show by this witness that during those first thirty- 
five minutes before Mr. Broadnex came in, the following language was 
used. The words, we are in your corner; parole revoked; minimum; what 
can I do? United States Attorney. How long; I can nellp you an awful 
lot; cooperate; cooperation; help us. Question, cooperate or not? Like 
what? Tell us. Ti1k. Bluff your way through. Ten to forty. I know 
all about that. Ten to forty years again. Ten to forty years again. 
Going along. Something that can be of help to you. The U. S. Attorney 
himself. Cut off five years. I don't know about thet. Let us put it 
this way, if you want to help us. Need your help. You have 2 bad prob- 


lem. Cut you off. Going to jail. Long, long, long. And so forth. 
MR. SMITHSON: Now Your Honor I object to this. I think that 


question is wholly inappropriate. Your Honor heard this particuler re- 
cording. It was set up and played. | 

I submit to the Court that there was no such stetenent of 
clarity attributable to any voice, either thet of the agent or the de- 
fendant, that was not completely garbled, that it was maybe a word such 
as that, or a word such as arrest might be made. But vino was speaking 
or anything else as to make any sense out of it, I submit it was not 
shown. : 

I submit that it is improper to assume that that was heard 
by those who were assembled. I will further submit to the Court thet 
phraseology one, J. S. Attorney himself, was never heara by this listen- 
er, or any remarks such as attributable to cutting five years or any 
such thing, whatever Mr. Johnson read. I think it is inappropriste, 


Your Honor. | 


PY AVAILABLE 


164 

MR. JOHNSON: If YOur Honor overrules my motion, I wonder 
if Your Honor will defer it until this: I want Your Honor to make 
available to me this tape, since it is not the original; it is merely 
@ copy made for the purposes of this hearing. I am going to see if I 
can, under the proper supervision, get somebody to filter it, and get 
the noise out of it, and see if I can't determine what was said. 

MR. SMITHSON: This has been a filtered tape. If you cannot 
get it out with one filter, you can't again. That is the reason I 
submitted it,’ I tried to clear it up. I think it is inappropriate 
end I object to the transmittal of any such tape. 

THE COURT: I certainly did not get out of this transcription 
what you think you got. I thought it was unintelligible for the most 
part. Now we will go on with this. 

MR. JOHNSON: I have no further questions of Mr. Thompson ex- 


cept those thet I suggested. 


TEE COURT: You may step down. (Whereupon the witness left 


the stand. ) 

Q Now had there come a time on March 8th, prior to 4:40 P. M. 
that your depertment had concluded they would arrest the Defendant, 
Doris L. Gerdiner? 

A Yes, there was. 

Now what time was that? 

My best recolection it was earlier in the afternoon. 
And you want -- did you search the premises? 

No, I did not. 

Why not? 

I saw no reason for it. 


THE COURT: Just e minute. Why? There is no occasion to ask 


him why. 

MR. SMITHSON: And this is wholly inappropriate before a 
jury to raise any issue of Mallory. Mellory is e question solely and 
strictly for the Court. 

THE COURT: What are you planning to do? 

MR. JOHNSON: I am planning to show that he obtained e warrant 
which commanded him by virtue of his judicial office, or officer of the 
District, to take this defendant directly to the United/States Marshal. 

THE COURT: I think that is a question of lew and I am going 
to sustain this objection. I am not going into this. | 

MR. JOHNSON: I am not asking whether it was legal for him 
to do anything one way or the other. I want to know whether he read 
that warrant first. | 

THE COURT: You might just as well be talking ‘from the middle 
of the floor, Mr. Johnson. : 

MR. JOHNSON: In other words, if I am not rosin to be per- 
mitted to show the entire statement. | 

THE COURT: Your are not going into that now. | We might just 
as well understand fully thet you are not going into this business about 
Mallory, about so and about whether this warrant shoulda have been served 
forthwith. You are intending to ask him about this Sotoest and the 
circumstances surrounding the statement. That is the purpose of this 
inquiry and the objection is sustained. Do not go into this any more. 


BY MR. JOHNSON: 


Q Now Mr. Heneghan, for whet purpose did you take the defendant 


to the narcotic bureau? 
MR. SMITHSON: Objection, Your Honor. 


THE COURT: The objection is sustained. 


MR. JOHNSON: Sustained? 
THE COURT: Yes. 


Q MR. SMITHSON: Your Honor, I hesitate to challenge counsel's 


right to interrogate a witness, but I object, and I submit to the Court 


that this was’ deliberately provoked before Your Honor in an attempt to 
raise an issue thet this counsel well knew was improper before a jury 
and for the purpose of speculation. 

I have known Mr. Johnson for many years, and I know Mr. Johnson 
is quite well acqueinted with the rules of evidence and what is proper, 
and I submit this is entirely improper. 

THE COURT: The objection is sustained to the question. 

You may make full inquiry as to what went on tkere after the 
Defendant Gardiner was taken there. 

Q Mr. Henegan, at any time after the arrest of this defendant, 
did you attempt to obtain a statement from her? 

A That is correct. 

Q When dud you attempt first start? 

A During the course of processing her at the bureau of 
nercotics office. 

Q At the bureau of narcotics office? Is that correct, sir? 

A That is correct. 

Q Thet is the first attempt? Is that right, sir? 

A That would be the first attempt to obtain a statement 
from her, yes, sir. 

Q Now didn't you testify here before that you questioned her 
in the car? 


A Thet is correct. 


& Why WELCD'% You Suveiipelng wicd to cake 2 stevement 
from her? 
MR. SMITHSON: Argumentative, Your Honor. 
THE COURT: The objection is sustained. 
Q Did you or did you not obtain a statement from her on the 


way to the narcotic office? 


A Enroute to the narcotic office a discussion was had with 


the defendant regarding the identity of the undercover agent who 
made purchases from her. 

Q I see. Now Mr. Henegan, I believe I asked you -- 

MR. JOHNSON: Now Your Honor will you have the stenographer 
read the question and direct Mr. Heregkan to answer it specifically, 
the specific question. | 

MR. SMITHSON: I submit the answer wes Apectete to 
the question, Your Honor. : 
MR. JOHNSON: All right, sir. | 

Q Didn't I ask you a minute ago, sir, if you aian't obtain 
a statement from this defendant on your way to the narcotic bureau? 
Didn't I ask you that, sir? Isn't that right? : 

Q Now tell me this, sir. When gou got her to the narcotic 
bureau, did you renew your attempts to get a statement prom her? 

A There were several questions directed to her with respect 
to which we anticipated statements. If you will tell me what type 
of statement you are referring to, perhaps I can atone the time 
thet the questions were asked. | 

Q What kind of a statement were you trying to get? 


A Several statements, personal history date. 


Q i sé. 


A A statement regarding her source of heroin supply. 


MR. JOHNSON: Now just a second, sir. May I have the 
blotter statement, Your Honor? 
MR. SMITHSON: Defendant's 5 for identification. I 
have that Your Honor. 
THE COURT: See if thet is what you want. 
Q I want to show you Defendant's No. 5 for Identification. 
Is thet the processing you are talking about or part of it? 
A That is part of it. 
Q That is the questioning. Those are only the questions 
you asked. 
MR. SMITHSON: I object to counsel testifying, Your Honor. 
He is not asking any questions. It is obvious he is testifying. 
THE COURT: Mr. Johnson, what you say to the witness 
should be in the form of a question; not you telling him some- 
thing, but it should be in the form of an inquiry. 
Q Is it not a fact, sir, that that is the paper that 
you are talking about, in which you had asked her questions? 
Is that right? 
This and others. 
You had other papers to fill out teside that one? 
That is correct. 
What other papers, sir? 
There is a fingerprint card. 


Do you have to ask her questions to put on a fingerprint 


That is correct. 


Q 1 see, sir. And did you or did you not already have 
her fingerprint there? Isn't that true? : 
A I don't recall whether her fingerprints were on file 
or not. 
g You didn't know that they were already there? 
A I did not know thet they were or not. 
Q And aid or did you not already heve most of the information 
that you have on this paper at your bureau? | 
A Tt may have been available. I don't Imow. 
Didn't you know, sir? 
I didn't care whether it was available there or not. 
You just asked questions over again? Is that ‘right? 
Theat is correct. I am responsible for the steerer 


So you really. 
| 


MR. JOHNSON: Excuse me just a moment, if Your Honor, 
please. | 
Q Now you say you asked her these questions’ | 
A I may Lave asked her some of them; Agent Reea, end the 
others. 
Q I am telking about this paper? 
A I probably have asked her some of the questions that 
| 


appear on these; some of the information that appears on there. 


Q What do you mean you probably? 


A I don't specifically recall asking her each and every 


question on that sheet. 
| 


Q As a matter of fact you Imow that this wasn't your job 


this evening”? isn't that right?’ 


MR. SMITHSON: I again object, Yur Honor, Counsel 170 


is testifying. 

MR. JOHNSON: I am not testifying, Your Honor. I ask 
him if he didn't know it wasn't his job. 

THE COURT: It isn't going to help us in this inquiry 
to find out whether it was his job or not, Mr. Johnson. We must 
get on with this case. 

Q AS a matter of fact, M-. Heneghan, tell her Honor ana 
the ladies and gentlemen of the jury, whether or not you and 
Mr. Reed hadn't agreed that Mr. Reed should make out this paper? 

Isn't that true? 

A Mr. Reed was the first to begin to executing that 
information. 

Q Specifically, sir, tell Her Honor, and these ladies 
and gentlemen of the jury, whether you and Mr. Reed didn't agree, 
that is between the two of you, that Mr, Reed wauld undertake to 
make out this paper? 

A There probably was en agreement, yes, sir. 

Q Is is true or not, sir? 

A I don't specifically recall a verbal conversation as 
to whom would assume what assignments. 

Q As a matter of fact, didn't Mr. Reed undertake to fill 
out this paper, sir? 

A He probably did. 

Q Now as a matter of fact in the same understanding and 
agreement, didn't you understand that you were to question the 
defendant? 

A No, sir. 


Q That wasn't the understanding? 


| 

A The question as you put it to me is not porrence 

Q I see. Well now was that what actually heppened?! 

A This was a joint situation between Mr. Reed and myself. 
Certain assignments made may have applied or perhaps one would 
start the assignments and would proceed with it. We nad made 
numerous arrests before and it was a pattern we get into. 

Q You ere very experienced in this? Is that right, sir? 

MR. SMITHSON: I object to that. It is smproper, Your 
i 
THE COURT: The objection is sustained. | 
At this time the jury may have a recess of five minutes, 
go remember the usual admonition. | 
(The Court recessed at 3:15 for five minutes. | 


(AFTER THE RECESS) 


THE COURT: Bring the jury in, please. 


MR. JOHNSON: How long is Your Honor going to sit? 


THE COURT: I don't know. I am going to begin 
sitting mach longer if this case doesn't start making more progress. 

MR. JOHNSON: That's all right with me, if Your Honor 
please. I would just like to know. I would like to make arrange- 


ments for witnesses if Your Honor is going to do thet. 


THE COURT: I think today probably at 3:45 we will recess. 
MR. JOHNSON: Yes, ma'am. | 

(Thereupon, the jury was returned to the court 

| 

| 

(Mr. Andrew Heneghan, the witness who was on the 


room and seated in the jury box.) 


stand prior to the recess, resumed the stand the the 


following proceedings were had: ) 


BY MR. JCENSON: 

Q Now, Mr. Heneghan, directing your attention to the 
time you got down into the Narcotic's Office with Doris L. 
Gardiner, you started to question here, did you not, sir? 

A That is correct. 

Q Now, did anyone else beside you question her? 


Agent Reed also questioned her and I believe that 


Well, now, wasn't Agent Jones in there for the first 


A My recollection is that Agent Jones may have come 


in and out of the room during the course of the interrogation. 


I don't specifically recall him seeking any questions. 


Q HOw long did you keep her in this room altogether? 


A She was in that room about over two and one-half hours. 


Q I iknow, but how long? I know it's over two and a half 


MR. SMITHSON: Counsel is testifying. He asked the 
witness and the witness has answered the question. 
THE COURT: What Mr. Johnson said will be stricken. 
Your question must be in the form of a question and not in 
the form of a statement. 
BY MR. JOHNSON: 
Q How long was she in that room, sir? 


A I would say under three hours. 


BY MR. JOHNSON: 
Q Now, Mr. Heneghan, answer me this, sir: Ngletanteee 
of fact didn't you continuously, you, yourself, in conjunction with 
Mr. Reed, continuously question this girl for two hours and fifty- 
two minutes without interruption? | 
A We talked to her about that long, yes, ner 
@ ow, in addition to this two hours and fifty-two 
minutes without interruption, didn’t that questioning continue -- 
THE COURT: Just a moment, Mr. Johnson. He didn't say 
anything about without interruption. You are saying: that. 
MR. JOHNSON: He said yes. | 
THE COURT: Well, the record will shew. 
MR. JOHNSON: Yes, ma'am. 


(Thereupon, the reporter read the question 


as follows:) 
“Question: During this period of time, sir, did 
you talk to her about cooperating with you? Yes or no? 
THE WiINESS: I did. 
BY MR, JOHNSON: 
How many times? 
4 When we first arrived there we discussed her cooperation. 


I recall that. To the best of my recollection that would be the extent 


of it. 


Q Didn't you tell her if she didn't cooperate with 
you and didn't tell you the truth you were going to stop?’ 

A Stop what? 

Q The questioning. 

A I recall esking her this question. We were interested 
in learning her source of heroin supply. We knew certain information 
concerning her source. If, at any time during her conversation it 
would appear she was lying to us we were going to stop and ask her no 
further questions. 


Q What would be the advantage of her not lying to 


A What would be the advantage of her not lying to us? 


Yes, sir. 


I see. Did you offer her something? 


Q 
A We did solicit her cooperation. 
Q 
A 


We stated that we would bring these facts to the 
attention of the United States Attorney's office. 

Q You would do what? 

A We would bring the fact of her cooperation to the 
attention of the United States Attorney's Office. 

Q Wasn't her parole time mentioned? 

A Yes, it was. 

Q And didn't you say you were going to bring to 
the attention -- her cooperation to the attention of the parole 
authorities? 

A That is correct. 

And didn't you tell her you would help her? 


A Eclp her? 


Yes, sir. 
I don't understand what you mean by thet. 
Yu don't know what I meen by help? _ 
No. 
I see. Is it your testimony you didn't tell her 
| 
What you jus mentioned I wouldn't consider help. 
No, I didn't ask you what you consider, sir. 
THE COURT: What is your question, specifically? 
BY MR. JOHNSON: | 
Q I am asking: Did you tell her that? 
A Unless you tell me in what respect this help was, 
i don't understand. I don't know what you are talicing about. 
Q Did you tell her that you woulda help om. sir? 
A Help her? I still don't understand in what respect 
you mean help. | 
Q If you don't understand, that is sstisfactory. 
Now, tell me, sir: Dis you tell her that she had 
ten to forty years? | 
A My recollection is I advised her of the charges 
against her and the penalty connected with these charges. 


Q Specifically, sir. 


A And my recollection is I dia@7inform her of the the term 


that would face her under these charges. 
Q fell me, sir, specifically: Did you mention to 
her ten to forty years in prison? 


A Yes, I believe I did. 


But you did ask her to cooperate with you? 
Oh, yes. 
More then once? 
Shei was asked to cooperate when we first began 
interviewing her. 
Q That was the first. You continued to ask her; 
is that correct, sir? 
A Mey heave. I don't know. 
Q Agent Reed also asked her; isn't that correct, 
in your presence? Isn't that correct, sir? 


A Yes, he was present. 


Q So, during the course of the time that you had this 


young lady in a government building in the winter time -- it was 
dark, wasn't it, when you got there? 

A I believe it was. 

Q So you had a young lady in a government building after 
office hours, efter dark, telling her about the amount of time she 
was going to get; is that right, if she didn't cooperate; is that 
right, sir? 

MR. SMITHSON: Your Honor, I don't believe the evidence has 
closed, and I don't believe that the facts have been turned over to 
counsel for argument. I respectfully submit this is a closing 
argument and not a question. 

THE COURT: You may rephrase your question, Mr. Johnson. 

BY MR. JOHNSON: 

Q Isn't it true, sir, that you had Doris Gardiner is a 
government building -- 


THE COURT: Just a moment. 


| 

You tell them exactly who was in the building or in 
your area and what time of day it was. 

THE WITNESS: It was in the early evening. basse possibly 
if it were not derk when we arrived there it was dark shortly there- 
after. There were other agents present in the office. Agent Reed 
and myself were interviewing the defendant Gardiner. | 

I don't specifically recall it but usually during these 
hours cleaning personnel are about the building. However, they 
will not enter an office if it is occupied. And furthermore 
this is normal procedure for our work. 

BY MR. JOHNSON: 

Q This is normal procedure? 

A That's right. 

Q You mean, it is a paractice of the Narcotic's Bureau 
to take young women at the night time to your office, interview 
them yourself, by yourselves, and keep them there until late 
at night? That's a normal practice? 


A That's -- 


THE COURT: You don;t need tp answer the question. 


(There was a pause) 

Where are those notes? 

They were destroyed efter that was prepared. | 

Wtat time did you confront her with Agent Bzoadnax? 

My recollection is that was somewhere Paneer 7:30 
and 8:00 o'clock. 

Q And what was the purpose of confronting her with 

Broadnax after the completed her statement? | 


A There was no particular reason. 


You did thos for nothing? 

A My recollection is Agent Broadnax walked in the roon. 

Q I didn't ask you what he did, sir. I asked you 
whether you didn't confront her with him. Thet is my specific 
question. 

MR. SMITHSON: I object to the question, Your Honor. 
He can;t stop the agent from walking in. 

BY MR. JOHNSON: 

Q Now, did you specifically, with reference to what the 
word confronts means, did you or did you not confront her with 
Agent Prcacnax’ 

MR. SMITHSON: Objection to the question, Your Honor. 

THE COURT: What is the ground for your objection? 

MR. SMITHSON: The objection, Your Honor: It pre- 
supposes there was e deliberate act on the part of the witness to 
confront tke cefendant with Agent Broadnax. The word confront 
is what I object to. Whether or not they had met I would have no 
odjection. 

THE COURT: The objection is sustained to the question 
as put. You may restate your question. 

BY MR. JOHNSON: 


Q Heretofore, sir, at page 1110 of this record, on the 


transcript of September 26, 1962, sir -- 


THE’ COURT: What is the witness whose testimony you 
are referring to? 

MR. JOHNSON: Agent Heneghan. 

THE COURT: Very well. 


BY MR. JOHNSON: 

Tht page. JI asked you this question, sir: 

"Did you confront her with Agent Broadnax? 

"Answer: It was after A ent Bvoadnax had meres 
to the office from his meal. I would estimate the time to be 
about 7:30 or 7:45, somewhere along there.” | 

Is that correct, sir? 

That was my statement. 

You did confront her, then, didn't you? 

MR. SMITHSON: I object to the argument on Tones 
Your Honor. | 

MR. JOHNSON: Well, it's in the record. 

MR. SMITHSON: I don't care what's in the record. 
I object to the argument on words. | 

We will never get through this thing at this rate. 

MR. JOHNSON: Your Honor, -- | 

THE COURT: Just a moment. Let me see the record, 
please, Mr. Johnson. | 

MR. JOHNSON: Yes, ma'am. 

(Mr. Johnson, handed the transcript up to the 

Court. ) | 

MR. MITCHELL: I object to these speeches made by 
M-. Smithson, and I object to this display by Mr. Smithson. 

THE COURT: The word was used in your question. | 

You may have your book back. | 


(The transcript was returned to Mr. Johnson. ) 


BY MR. JOHNSON: 


Q Mr. Heneghan, this paper was part of the cooperation 


of Doris Gardiner, wasn't it? 
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NORA» J. ALNLGAN 
~-eSuireu the stand ana testified iu_ther as follows: 
Mu. JOHNSON: I think theve is a witness in the 
‘oorr., if Your Honor please. 
THE COURT: \ ill you make a statement to the 
witnesses. 
THe SLARK: £1l witnesses in the case oi 
United 5 ates v. Charles iviatthews, et al will please retire to the 
witness roorm.. 
THe V.ARSHAL: All witnesses step this way. 
THE COURT: f£ce you ready to proceed, Mr. Johnson? 
MR. JOHNSON: Yes, ma'am. 
BY MR. JTCHNSCN: 


Mr. Heneghan, directing your attention, sir, to the 


date of January the llth, on that occasion, sir, did you forr:. a part of a 


sucve'llance group that went with mic. Broadnax and Joseph Jackson to 
Upshur Street? 
5x6 é That is correct. 
25 <8 THe WITNISS: My recollection is n.y first meeting 
with Joseph Jackson was in the vicinity of his residence. 
BY M2. JOHNSCN: 


How did you happen to meet him at the Xicinity .-. 


of his residence? 
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| 
A Agent Reed, as I recall, had arranged for us to 


drop by his hcuse and speak to him on this occasion. 


g Isee, Frior to that time, was he, to your 


knowledge, sir, a special employee of the Narcotics Bureau? 
| 


Q Now, was it not, sir, the purpose of your visit to 


A Not to my knowledge, no. 


secure him as a special employe? 


A That is correct. 


1e And will you tell Her Honor and the ladies and 


gentlemen of the jury what made you think that he might 
| 


become a special employe of the United States Government in 
| 


the Narcotic Bureau? 


MR. SMITHSON: Your Honor, I don't think this is 
1249 material. I think we are going into matters wholly extraneous to 


| 
this case. 


MR. JOHNSON: If Your Honor please -- 
THE COURT: The objection is sustained to this. 

Q Wow, is it true, sir, that you knew at that time that he 
had been arrested by the Secret Service of the United States for 
counterfeiting ? Is that not true, sir? : 

A That ie not true. 

Q Did you have any information, sir, that he was 
charged or about to be charged for counterfeiting of twenty- 


coliar bills in the District of Columbia, either issuing or 


passing? | 
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him nor that one was intended. 

Cc Did you have an occasion, sir, to talk to a Secret 
Service Agent, or have any information, sir, that a Secret Service 
Agent by the name of Ellis, in the Treasury Department, had him in his 
custody or in the custody of the Secret Service in connection with 
counterfeiting ‘ 

A No, [I did not. 

Will you tell us, sir, how did you happen to pick 
Joseph Jackson, out of hundreds of thousands of people in the 
District of Columbia -- 

MR. SMITHSON: I think this is wholly objectionable, 
Your Honor. 

THE COURT: The objection is sustained. 

BY MR, JOHNSON: 

Cc Is is not true, sir, that you picked Joseph Jackson 
because there was -- you had been informed that he had been in 
trouble about counterfeiting ? 

A I don't understand the way you mean the word, 

155l'trouble’! d could explain wkat Ilearned about that particular incident. 

Q What did you learn about that? 

A I learned that he had been interviewed by the United 
States Secret Service. 

c About what, sir? 


A About possession of a twenty-dollar bill. 


What kind of twenty-dollar bill 7 


Counterfeit. 


Counterfeit twenty dollars, isn't that right, sir? 
| 


That is right. 
Counterfeit twenty dollars, isn't that right, sir 5 
That is right. 

Gc Now tell me, sir, did you offer him any considera- 
tion with reference to the twenty-dollar counterfeit bills he ae been 
questioned about in order that you might induce him to meccine a 
stool pigeon? 

| 

MR. SMITHSON: Objection. Obviously, when counsel 
testifies to bills -- as I understand, the witness said this person 
Jackson had had a dill in his person and was interrogated about the 
bill, 

I think the form of the question, the cesemonyjend the 
obvious misquotation is objectionable. 

THE COURT: Read the question, please. 

(Whereupon the pending question was read by the 
reporter. ) 

THE COURT: The objection is overruled. 

BY MR. JOHNSON: Isn't that right‘ 

What was the description of the end of it? 


THE COURT: Do you want her to read the question 


THE WITNESS: Iam afraid I don't know what the word 


& Fs ‘stool pigeon'' means. 
BY MR. JOHNSON: 
I see, sir. ‘ell, a stool pigeon, sir, is a fink. 
You know what a fink is? 
& No, I don't. 
MR. SMITHSON: Again objection to counsel testifying. 
THE COURT: Objection is sustained. You are not 
testifying, Mr. Johnson. Your only purpose is to ask questions of the 
witness. 
BY M2. JOHNSON: 
4 stool pigeon -- 
THE COURT: Just a minute. 
Mak. JOHNSON; Ibeg your pardon. I won't tell him 
what it means. 
BY MR. JOHNSON: 
Did you do that for him to become a snitcher ¢ 
By ''snitcher" you mean liar? 
THE SOURT: Mr. Johnson -- 
BY MR. JOHNSON: 
There is -- 
THE COURT: Mr. Johnson, you are going to have to use 


words in the English language that are understood. I haven't the 


@ faintest idea what you mean by ''snitcher''. 


BY MR. JOHNSON: 
Q Let me see. Did you do that to induce him) to become 


a dauble-dealer? | 
| 


A That is not clear to me either. 


Q That is not clear. Did you engage him to become a 
deceitful person and lie to people about his identity? 


MR. SMITHSON: I object, Your Honor, vecausé counsel 
is again testifying. | 
THE COURT: The objection is sustained. 
BY MR. JOHNSON: 
Did you want him to be a narcotic agent? 
A I did not. 


Q Did you know whether, sir, he had been associated 
| 


with narcotic dealers? 
I had no proof that he was. 


Sir? 


| 
I had no proof he was involved in narcotics. 


| 
I didn't ask for proof, sir. 


MR. JOHNSON: Would the stenographer read my 


question. 
| 


THE COURT: You asked, did he know. | 
Read the question. | 
You are not to answer it, Mr. Heneghan, until I 
have ruled. | 
(Whereupon the pending question was read by the 


reporter. ) 


MR. JOHNSON: I beg your pardon. I will withdraw the 


question, Your Honor. 


BY NR. JOHNSON: 


| \ 
ty ALSANL Aarmite 


Q Did you have information, sir, that he had been 
associated with narcotic dealers or pushers? 
A Yes I did. 
BY MR. JOHNSON: 
Q Did you not kmow, sir, that he was an inmate of 
Lorton for robbery immediately prior to the time that you met 
him? 
MR. SMITHSON: The witness is not Joseph Jackson, 
YOur Honor. The question is whether or not Joseph Jackson at any 
time was ever an informer. 
The Government has adduced evidence on the llth of January, 


this officer or Agent Broadnax was introduced as the brother of 


JOseph Jackson for purposes of narcotic transactions, but this witness 


is not Joseph Jackson. 

I object to this long, drawn out, leborious manner 
of attempting to impeach a witness who is not on the stand. 

MR. JOHNSON: I am not impeaching Mb. Heneghan. 

THE COURT: You can't impeach Mr. Heneghen by 
bringing out something about somebody else. 

MR. JOHNSON: I agtee with Your Hénor. 

THE COURT: I think that you have gone rather far 
afield, considering the fact that Jackson hasn't been a witness at all. 

MR. JOHNSON: I agree with Your Honor that we are a 
little far. I suggest to Your Honor thet it is a little unusual 
situation. 

BY MR. JOHNSON: 

Mr. Heneghan -- 


MR. JOHNSON: Did Your Honor say I cannot ask hin 
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THE COURT: I will sustain the objection to this 
question. B 

BY MR. JOHNSON: 

Q Could you tell us, sir, with a little more definition, 
as to whether it wasn't substantially prior to Senceuer 20 that you 
employed him as a narcotic employe, I guess. 

A I.don't know what period you mean by "substantially." 

Q Isee. Well, can you tell me, sir, vinen he got the 
1961 convertible Chevrolet? 

A No, sir, I cannot. 


When did he get it? 


Q 
A I cannot tell you when he got it. 
Q 


Oh, I beg your pardon. I didn't understand you, 


Did he have it at the time you employed him? 

A At the time of our first meeting, I believe he was -- 
he had the use of a 1961 Chevrolet. Whether it was his or not, 
I don;t know. | 

Q I see. Did he have the use of a 1961 convertible 
Chevrolet at the time that you employed him, sir? | 

A My recollection is that he did. 

Q I see, sir. And did you have information, sir, that 
his narcotics business was of such a character that he could have 
furckased that automobile within the short period of, time he 
had been at liberty? | 

MR. SMITHSON: Gbjection. It presupposes a knowledge 
on the part of the witness that Joseph Jackson had a narcotics 

| 


THE COURT: The objection is sustained. 
BY MR. JOHNSONL 

Q Is it nob correct, sir, that you did have some 
information about his being involved in the narcotic traffic? 
Am I mistaken about your testimony in that regard? 

A Are you talking about my previous testimony? 

Q Yes, sir. 

A My previous testimony was in answer to your 
question, was Jospeh Jackson an associate of narcotic treffickers, 
or something substantially the same as that. 

Q And you answered, yes, sir? 

Yes, he was known to me as an aesociate. 


As 2 what, sir? 


Wheat kind of an associate? 


A 
Q 
A As an associate. 
Q 
A 


That he had been in the company of people who had 
been identified in the narcotic traffic. 
Q In whet type of connection, sir? 
A There was no narcotic trafficking on his part that 
I could prove then or now. 
Q I see. Whether you could prove it or not, did you 
have information.about it, sir? 
MR. SMITHSON: I think that is wholly improper, 
Your Honor. 


THE COURT: The objection is sustained. 
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BY MR. JOUNSON: 
Q Now, did he agree at tha time to soos an employee 
of the Narcotics Bureau? 
A That is correct. 


Q What did you vromise him in return for his employ- 


A Reimbursement of his expenses. 
Q That is all’ 
A That was it, yes. 
Q In other words, what type -- living expenses? 
A Expenses he would incur in rendering assistance to 
the Government. | 
Q I see. Would that include his automobile? 
It would not. | 
Did he use that in connection with his business? 


The automobile? 


He would meet us with the automobile, yes, sir. 


A 
Q 
A 
Q Yes, sir. 
A 
Q 


Didn;t he take Doris Gerdiner to work every day in 


A I never hear this. 
Q Didn't you have surveillance of her ates January 11, 
as you indicated fornerly, sir? | 
Yes, I did. 


Did you see him take her to work in that automobile, 


I don't really recall any date that I observed that. 
| 


Did you see him take her from her home from thet 
+ automobile, sir” 

I don't recall that. 

MR. FIRST: Thet was mine. That was $9.00. 

THE COURT: I might say I took those records, 
those travel vouchers that are mode up for agents, and I went 
through them myself, and I have my lae clerk looking at then 
now. 

Theh don't take one individual special employe and 
deal with it; but on the contrary, ut has cases all together, 
with numbers; end there is no wey that you can pick out and 
say, this was for this case. 

MR. JOHNSON: May we do this: Hide the rest of it 
and show him what is at the top of it? I just want to see the 
top of that. 

THE COURT: I am awfully sorry, but it isn't anything 
that is singled out for e particular employe. It is not. 

MR. JOHNSON: Well, it says on there that it is 
subsistence. It says that. 

TEE COURT: That is not correct that it says that. 

MR. JOHNSON: May I see it, if Your Honor please? 

THE COURT: I would have to send for the things. 


YR. JOHNSON: Ma'am? 


THE COURT: I would have to send for the things. 


I am going to sustain the objection to this line of 


questioning. 


Ii, duiWWSUN: Will you suipuiove, i. Suicison, 


that the top of that card, it reflects how much money was 
paid him, and is designeted subsistence by the Nercotics 
Bureau? 


VR. SMITHSON: No, sir, because these, sir, are 


reimbursements to the agent for any funds which they paid, 
which includes agents' subsistence on the road. It does not 


mean subsistence of an employec, sir. 
MR.MITCHELL: I don't have anything to do with it, 
Your Honor, but it seems to me, in the interest of fairness, we 


cught to see it and see what it says. I wouldn't vant to -- 


THE COURT: They haven't kept records just for you 
or for the others. They have kept these records ell together. 
They are not signled out for the individual ones, and they 
are not singled out for individual cases. | 

MR. MITCHELL: Your Honor, the only thing I say is 
this, seriously, I am not in this dog fight, but I just 
don;t think that by this method that they can dircunscribe 


Mr. Johnson's area of examination. 


THE COURT: ‘They can what? 
MR. MITCHELL: That they can cdrcunseribe or limit 
his area of examination merely because they say it is for 
something else. | 
THE COURT: He can ask this witness if he knows. 
MR. MITHCELL: I he lmows of his persona knowledge. 
MR. JOHNSON: Yes, Ma'am. i 
MR. MITCHELL: If he doesn't, he vould have the 


right to bring the record. 
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TE COUPT: Fe won't heve the right to bring the 


records. JI have told you that a half dozen times. 
MR. JOHNSON: She is not going to do that. Let's 
don't press it. 

Q Tell me this, sir. You were in on the investigation 
of this case all the time, weren't you, sir? 

A I was. 

Q You know who was in -- from your point of view, 
from the narcotic agents' point of view, what narcotic agents 
were in it? 

A Prior to my arrivel in Washington, I understanf 
that there had been an investigation by the Washington field 
agents here. 


Q What time did you arrive in Washington? 


A Au ust the 28th, epproximately three weeks before 


the date you mentioned earlier. 

Q Now tell me, sir, when you got here, were you ever 
informed who was in charge of this investigation, this particular 
one, as far as agents are ccrcerned? 

A I don't recall anyone being in charge of the in- 
vestigation. 

Q It has no direction as far as the agents that were 
engaged in it were concerned, is that right? 

A It was a joint investigation participated in by 
all members of the office. 


Q 


a4 


But no one gave any directions, is that correct? 
A The information developed by each individual agent 
was shared with the others. It was a joint affair, as I 


stated” earlier. 


Q You mean all got togetner and made up your minds 
in unison as to ehat was going on? 

THE COURT: Mr. Johnson, he asid that they shared 
information. I don't think your question restates wine he 
said. | 

MR, JOHNSON: I see. 

BY MR. JOHNSON: | 

Q Well now, wasn't there some organization to this 
investigation? | 


A There was organization. 


Sir? 


Who organized it? 


Q 
A That is correct, there was organization. 
Q 
A 


The agents pooled their information of action, and 
various other factors that were involved in the investigation. 
Q All the agents? | 
The information was shared jointly among all the agents. 
That is from the start of the investigation in the 
The investigation was ufider way when I arrived here. 
After you got here, all the agents got together and 
determined what the course of action was going to ve in this case? 
A Any information developed by the individual agent 
was brought tp the attention of the other agents. : 
Q All the other agents in this case? | 
MR. SMITHSON: I object to the repetition, Your Honor. 
Can't we please proceed. Obviously, he is trying to \g0 into something 


| 
that is not proper on cross examination. These agents have a right to 


set up their own organization and run an investigation as they 
choose, and it is not a subject matter for cross examination of for 
disclosure. 

MR. JOHNSON: If Your Honor please, I think I am 
entitled -- 

THE COURT: Mr. Johnson, I think we must stick 
to this case. We are not here to investigate how the Bureau of 
Narcotics carries on its business. We are only here to make 
inquiry about this case. 

MR. JOHNSON: I agree with Your Honor. 

THE COURT: We must make progress. 


MR. JOHNSON: If Your Honor please, I think we would 


make progress if you would direct Agent Heneghan to answer ny questions 


specifically, yes, or, no, when they are capable of being answered 
that way. 

MR. SMITHSON: I rise to the objection to the 
inclusion of the general phrase, "this case," since Mr. Johnson 
represents the Defendant Gardiner, and that is the sole matter of 
his cross examination in this particular case. I ask it be limited 
to any investigation of Doris Louise Gardiner. 

THE COURT: I think it should properly. 

MR. JOHNSON: Is that Your Honor's ruling? 

THE COURT: Yes, I will make that ruling. 

MR. JOHNSON: ‘Then I may not ask anything -- so 
that I may mow what the limits‘are, if Your Honor please -- 

THE COURT: The limit is this: You are representing 


Doris Gardiner. 


MR. JOHNSON: Alone. 
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THE COURT: Yes, alone. These other defendants 


have other counsel. | 

MR. JOHNSON: Yes, ma'tan. | 

THE COURT: They will make their own fami if 
they are fit to do so, about their part of this case. | 
Now you are representing Doris Gardiner. | 

MR. JOHNSON: Well, if Your Honor please, I will 
abide by that and that is the only person I do represent. 

THE COURT: We will be here forever if we have to 
go into how the various departments of Governments of Governnent 
run their business. 

MR. JOHNSON: If your Honor please, I don't want to 
do that. If I have trespassed, I want to apologize to you. 

BY MR JOHNSON: 

Q Now in this case, sir, with reference to Doris 
Gardiner, when did you and Joseph Jackson and Agent Broadnax 
or any other agent get together and make your plans for introducing 
Jceeph Jackson as Agent Broadnax's brother? | 


MR. SMITHSON: Objection to the question. It is 


confusing. As I understand the testimony, Jackson introduced 


Breadnax. It was an obvious misstatement in the question and it 
is misleading to the jury, as it was to me. I object. | 


THE COURT: The objection is sustained. | 


BY MR. JOHNSON: 
Q Did there come a time, sir, when you and Agent Broadnax 
and Joseph Jackson and Agent Reed got together to fix up tkis story. 
Q Did you participate, did you ever know it was going 


to happen? 


ia) Did vou varticinate, aia vou ever Imo i 
going to happen? 
A I was aware that the special employe would introduce 
Agent Broadnax to Doris Gardiner. 
Q As his brother, the question is. 
A I don't recall being informed that he would idnetify 
him es his brother. 
Q In other words, Joseph Jackson didn't tell you how 
he was going to accomplish this, is that right? 
A He seid he was going to make an introduction. 
Q , But he didn't go into the details of how he was going 
to accomplish this, did he? 
A Not prior to January 11, he did not. 
Q So you don't knw what device or other lies that he 
told Doris Gardiner, do you? 
A I don't kmow of anything he told Doris Gardiner. 
Q You knew it was a lie when he told it -- that 
Jackson was his brother. 
| MR. SMITHSON: Counsel is testifying. 
THE COURT: The objection is sustained to the 
question. 
BY MR. JOHNSON: 
Q You know that was an untruth when Jackson introduced 
Broadnax as his brother, didn't you? 
A You ere telling me that he did. 
Q Is is an untruth? 


MR. SMITHSON: I think that is improper. 


THE COURT: Mr. Johnson, it is his personal knowledge 


that you must inquire about, not what somebody else said or told him. 
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BY Me. JOENSCH: 
Q Tell me, sir, did you know that Joseph ‘Jackson, in 
order to overwhelm this girl -- : 
THE COURT: Now just a minute. 


MR. SMITHSON: Objection. 


THE COURT: Mr. Johnson, you are clearly undertaking 


to testify yourself. 
MR. JOHNSON: I intend to prove this, if Your Honor 
please. | 
THE COURT: If you want to take the stand now, take 
an oath and take the stand and be a witness, that will be all right. 
But at the present time, this witness is on the stand, and you are to 
put questions to him, and you are not to testify. | 
MR. JOHNSON: I agree with Your BOnoEE, Everything 
that I suggest to this agent, I intend to put a witness on the 
stand to prove; and if I found it out, I don't see now they didn't 
find it out. | 
MR. JCENSCN: ~ 
Q Now, on January the llth, sir, Joseph Jackson 
came up in a different vehicle from yours, didn't he?! 
A That is correct. 
Did you search him? 
I did. 
Why? 


I searched him for money and contraband. 


Q Was that because you knew he had been associated 


withthe dope traffic, people in the dope traffic? 


A Tht is a matter of policy. 


Hsee.. Nox, maere dices 

On Georgia Avenue. 

At what place, sir? 

Near Upshur, in the vicinity of Upshur. 

Where were you and where was he, sir? 

We were on the -- we were in the car, as I recall. 
What we? 

Joseph Jackson, the person being searched. 

Where were you seated? 

I was seated in the car. 


Where in the car, sir? 


IN the right front. 


Where was Agent Jackson? 
MR. SMITHSON: Jackson, agent? 
MR. J@HNSCN: Well, he is an agent of sorts. 
MR. SMITHS@N: I object to the comment. think it 
should be stricken. Counsel lnows better. 
MR.J-JHNSON: He was an employe. 
BY MR. JOHNSON: 
Q Where was employe Jackson? 
A My recollection is that he was in the back seat. 
Qi How did you search him if you were sitting in the 
front and he was sitting in the back? 
4A, I asked him to remove everything from his pockets. 
Qa. In other words, he searched himself? 
A He removed the articles from his pockets, and I 
proceeded to search and examine -- 
Q How did you do that, sir? 


MR. SMITHSON: May the witness finish his answer, 
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THE COURT: Please allow the witness to! finish his 


i 

answer before you put another question. 
BY MR. JOHNSON: 

You removed articles from his pockets “+ 


MR SMITHSON: Mey the witness finish nis previous 
| 


answer, Your Honor? 

THE COURT: Yes. : 

THE WITNESS: My answer was that he removed the 
articles from his pockets, I examined thcee articles, ond then 
searched his person. | 

BY MR. JOHNSON: 

How did you do that, sir? 

By feeling his pockets. 

Over the back of the seat? 


That is correct. 


What did he have on? 


I don't recall the clothing he was wearing at the 


Do you know what time of year it was? 

| 
It was in Jonuary. | 
Didn't he have an overcoat on? 


I don't recall whether he had an overcoat or 


| 
Didn't you have one on? | 
| 


I don't recall how I was dressed. 


So you don't recall what search you made of hin, 


Y AVAILABLE 


I do recall the scarch. 

Q How did you search hin? 

A In a manner I just testified to, by asking him to 
remove the articles from his pockcts, cxamining thosc, ond feeling 
his clothing. 

Did there come 2 time when he told you about her? 
Yes, he did. 
When was that 
This was some three, three and a half months later. 
1586 About three months later. 
ia) Whot time? 
A It was the early part of January. 


Q How early in January? 


A Perhaps as long as a week prior to January 11. 


Q I see. Now, he told you that he knew Doris L. Gardiner, 

is that right? 

MR. SMITHSON: Still calling for hearsay, Your Honor. 

THE COURT: The objection is sustained. 

MR. JOHNSON: If Your Honor please, he just said so. 

THE COURT: You have been continually calling for hear- 
say. I have been asking what he was told. 

THE COURT: You are asking him what somebody else said 
to him. You are not calling the person who said it to testify, Mr. 


Johnson. 


You know what hearsay information is, or hearsay evi- 


dence is. 


MR. JOHNSON: If Your Honor please, I am not introduc- 
ing it for the truth of the fact, merely for the occasion as to time. 
THE COURT: Well now, you have heard the! ruling, 


BY MR. JOHNSON: 


Q In the early part -- you say approximately a week from 


January 11, as nearly as you can recall? 

A As near as I can recall. 

Q And did he tell you -- without disclosing what the 
conversation was, did he tell you the nature of his acquaintanceship 
with her? | 

A I do not recall that, no. 

Q Did he tell you just the bland fact chat! he had met 

| 

MR. SMITHSON: It is calling for a conclusory position 
out of hearsay, Your Honor. I feel it is improper. 

THE COURT: The objection is sustained. 

BY MR. JOHNSON: 

Q Without telling us what details there were that he 
told you about Doris L. Gardiner, can you tell me, was there more 
that he told you than the fact that he knew her? 

MR. SMITHSON: Your Honor, we have ascertained, and I 
have not objected to the fact that he received certain information. 
This is an attempt to frustrate and go around the rule of hearsay 
evidence, and I object. 


THE COURT: The objection is sustained. 


MR. JOHNSON: If Your Honor please, I think as an ad- 
verse witness I am not required -- 

THE COURT: You are. I have sustained the objection to 
the form of your question. 

MR. JOHNSON: Is it Your Honor's ruling that I can't ask 
leading questions? Is that Your Honor's ruling? 

THE COURT: No, it isn't. 

MR. JOHNSON: Yes ma'am. 

BY MR. JOHNSON: 

Q Mr. Heneghan, did you or did you not, sir, direct him to 
work on Doris Gardiner after he made his disclosure to you a week or 
approximately a week prior to January 11? 

a I don't know what you mean by the word "work" on Doris 
Gardiner. 


All right. You don't understand the meaning of the word 


The sense in which it was used. 
Do you know -- 
A That I told him to work on Doris Gardiner. I don't un- 
derstand what that means. 
Q What kind of work was he supposed to be doing? 
A He was supposed to be introducing Agent Broadnax to 
narcotic traffickers for purposes -- 


Q Wasn't the -- 


MR. SMITHSON: May the witness finish his answer, please? 


THE COURT: You may read his answer es far as he had 
gotten; and then you may finish, if you hadn't finished, Mr. Heneghan. 


(Whereupon the partial answer of the witness was read 


by the reporter.) 


THE WITNESS: -- of Agent Broadnax making buys, purchases 


of narcotics from those persons. 


BY MR. JOHNSON: 


Q Was he supposed to prepare the groundwork for that? 


A He was to introduce Agent Broadnax. 
Q You don't just go right in and introduce them cold tur- 


key, do you? 


MR. SMITHSON: Objection, it is argumentative. 
BY MR. JOHNSON: 
Tell us -- 


THE COURT: The objection is sustained. 


MR. JOHNSON: May it please the Court, in light of what 


I was trying to do, may I show Your Honor the top part of the Hans- 
borough case? 


THE COURT: I am familiar with this case. What is it 
| 


you want to show me this case for? 


MR. JOHNSON: That I should concentrate on ‘the conduct 


of the agent if our issue is entrapment. 


| 
| 
| 
asking one witness a lot of hearsay about it, rather than getting the 


THE COURT: You are not concentrating on it. You are 


person that is involved. 


BY MR. JOHNSON: 


Q Now, Mr. Heneghan, sir, there came a time, sir, when 


you took the Defendant Gardiner to the United States Commissioner, is 


thet correct, sir? 

A She was brought before the United States Commissioner, 
that is correct. 

Q That was on March the 9th, is that correct, sir? 

A That is my recollection, yes, sir. 

That is the first time, is that right, sir? 

That is my recollection, yes, sir. 

Now, that morning, did you confer with Mr. Smithson? 

I had a conference with Mr. Smithson that day, yes. 

MR, JOHNSON: I will tell Your Honor why I am asking 
the question, 

Doris Gardiner says she signed that, if at all, down- 
stairs in the Marshal's office on March 15, that she signed as a result 
of being -- 

THE COURT: I understand. Wait a minute. You know, Mr. 
Smithson has said that he didn't expect to use the statement that was 
made down there. But now if you bring it up, of course you are intro- 
ducing it. 

|MR. JOHNSON: I am only introducing about the one, De- 
fendant's Exhibit 15, is all she has ever testified to. 

MR. MITCHELL: Government't Exhibit. 


THE COURT: No, no, but if you go -- 


MR. SMITHSON: Counsel's vcice is carrying too loud. 


THE COURT: What did you say? 


MR. SMITHSON: Counsel's voice carries here when it ap- 
parently doesn't down there. 

THE COURT: All I am saying, if you interject this thing 
| 


about the 15th and signing of documents on the 15th, then you are very 


likely to open the door to the other. 


MR. JOHNSON: I run that risk. Then Mr. Smithson ought 


to be prepared to have another attorney here. 
| 
MR. SMITHSON: I don't know, Your Honor, that that is 
true. Obviously, I don't believe that that line of inquiry is proper. 
That is the reason I objected. Anything past the 8th or Sth of March, 


I submit to Your Honor, is improper. 


THE COURT: The trouble about it is that he claims it 
was past that. 

MR. SMITHSON: I realize that. 

THE COURT: She says it was on the 15th. 

MR. SMITHSON: That is right, in so far Sie testimony 
with regard to this particular exhibit. Now, if she opens the door as 
to the 15th, then the Pandora's box is opened again at chia direct in- 
sistance of the defendant and her counsel in this regard. We go in 
again to Mr. Tinney, again to the Government's representation, and her 
testimony before a grand jury. 

THE COURT: Really, you are cross examining this witness, 


as I understood it. 


MR. JOHNSON: Yes. 

THE COURT: You reserved the right to cross examine. 
Now are you cross examining him? 

MR. JOHNSON: Yes. 

THE COURT: Then your cross examination should have to 
do with his direct examination. 

MR. JOHNSON: That is right. 


THE COURT: There is nothing in the direct examination 


thus far that is before the jury about this 15th or Doris Gardiner's 


claim. 

MR. JOHNSON: No, that is right. 

THE COURT: So after you bring that in, then you have 2 
right to take that up; but it seems to me this is improper now. 

MR. JOHNSON: That is why I suggested I may call him 
back. Your Honor suggested I might as well have him all since he was 
here. now. I was going forward and finish. 


% ou”, 


Whereupon -- 
JOSEPH R. JACKSON 
was called as a witness by the Defendant Gardiner and, having been 
first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. JOHNSON: 
Will you state your name, sir? 
Joseph R. Jackson. 


Your age, sir? 


Thirty-seven/ 

Your occupation, sir? 

Non-employed? 

Are you employed by the Bureau of Narcotics? 
No, not now. 

When did your employment cease? 

I don't know the exact date. 
Approximately? 

December. 

December? 

I imagine it was. [I am not sure. 

I beg your pardon, sir? 

December, last year. I am not sure. 
December of what year? 

December '61. 


Weren't you employed by the Narcotics Bureau in January 


I don't know. I don’t think so. I could have. 


Don't you remember going up to Doris Gardiner's house? 


If it was in January, I don't know. 


MR. SMITHSON: Counsel is testifying and leading the 


witness. I think he can ask proper questions. 


MR. JOHNSON: If Your Honor please, this is a shocking 
surprise to me. 
THE COURT: He said that he wasn't sure. 
You mean you don't remember going up to Doris Gardiner's 
| 


jouse with Agent Broadnax? 
A I don't remember whether it was in January or not. I 
don't know. 
Q Do you remember going up -- how frequently did you go to 
Doris Gardiner's? Was it because you went there so frequently? 
MR. SMITHSON: Objection, three questions there, Your 
Honor. I object to the form of the question. 
MR. JOHNSON: I will withdraw that, if Your Honor please. 
BY MR. JOHNSON: 
How long have you known Doris? 
A Oh, approximately five years. 
Q Did you know her -- You were convicted of a criminal of- 
fense and in Lorton Penitentiary, were you not, sir? 
4 That is right. 
Q What is the offense -- 
MR. SMITHSON: [I believe counsel is impeaching his own 
witness. 


JOHNSON: Not my witness. This is an adverse -- 


SMITHSON: If you call him, you are impeaching, and 


it is improper. 
MR. JOHNSON: I suggest, Your Honor 
THE COURT: It is your burden, you know. 
MR. JOHNSON: It is my burden. 
THE COURT: You are calling him. 


JOHNSON: I suggest he is an adverse witness. 


THE COURT: Even if he is an adverse witness, this isn't 


a line of inquiry, when you call him as your witness. 


MR. JOHNSON: I don't claim that that impeaches his 


credibility. I am merely putting him where he first met Doris. 
THE COURT: Just a moment. It is not a proper question 
when you are calling him as your witness. 
BY MR. JOHNSON: 


Q Did you meet Doris Gardiner when you were in prison? 


A Yes, fir. 


| 
Q Did you arrange during your prison days to have money 


sent over to Doris Gardiner? 


A Yes. 


Gifts sent over? | 
Well, we exchanged gifts, put it that way, 
She sent you gifts? | 
Definitely. 
And you sent her gifts? 
That's right. 
Did you have your mother visit her while she was in the 
penitentiary? 
A Of course, I didn't see anything wrong with it. 
Q Did your mother take your children down te visit? 
A She came down to see me and in turn I told her to go 


over there and see Doris. 


Q You sent them over? 
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A My mother came down to see me, and I sent her over with 
the kids to see Doris. 

Q With the children. 

A That's right. 

Q And were you a more or less frequent visitor at Doris 
Gardiner'‘'s house? 

A Only when she called me. 

Q 

Or I carried her there. 


Now, did you or did you not take her back and forth to 


I think on one occasion I carried her to work. 
Did you ever go and get her? 
A On several occasions, yes. 
Q Weren't you well known to the employees of the Food Fair 
as her boy friend. 

MR. SMITHSON: I don't know how this witness could answer 
that. Counsel knows this. 

THE COURT: I can't hear both of you gentlemen at the 
same time. You will have to speak one at a time. 

MR. SMITHSON: Your Honor, the question asked of this 
witness, weren't you known to employees of someone else as some rela- 
tionship to Doris. 

Counsel has been a member of this bar for years, Your 


Honor. He knows proper questions. That is wholly improper. He has 


been insisting on asking this type of questions yesterday and today. 


THE COURT: Mr. Johnson, the point is well taken. 
witness can't tell you what other people know. | 

MR. JOHNSON: Yes. 

THE COURT: He can only tell you what he knows. 

MR. JOHNSON: Yes, ma'am. ) 

BY MR. JOHNSON: 

Q As a matter of fact, sir, don't you know, and have you 
not seen the employes of Gordon's Super Market at 1818 Benning Road in 
the company of Doris Gardiner? | 

A When I go to the store, I might see anybody. I don't 
say that I knew her employer. I can't say that Secaces I was never in- 
troduced to the man or any of the other employes there. 

THE COURT: Just a moment. | 

Mr. Jackson, would you mind taking your hand away from 
your face? Your voice will carry better. 

THE WITNESS: Yes, ma'am. 

BY MR. JOHNSON: 

Q Now, Mr. Jackson, when did you first become employed by 
the Narcotics Bureau as an employe? 

A After -- I could say in June, I assume. I don't know. 
June 1961. | 


Q Now, will you tell us what was the occasion of your be- 


coming employed by the Narcoties Bureau? 


| 
MR. SMITHSON: Object to that, Your Honor. It goes into 


other matters that are not concerned here. 


THE COURT: The objection is sustained. 
BY MR. JOHNSON: 


‘Who did you talk to first about becoming employed as an 


Treasury Department. 

Who in the Treasury Department? 
I don't know who it was. 

Was it -- 


‘An agent, all I can tell you. I don't know his name. 


Q | What was the business with the Treasury Department ? 
A 


Read signed statements by some men saying that I did 
some kind of note that wasn't proved. 
THE COURT: I beg your pardon. Just a minute. Read the 
answer. 
(Whereupon the answer was read by the reporter.) 
BY MR. JOHNSON: 
Q Perhaps I didn't understand you. You said that somebody 
signed statements? 
A Yes, somebody signed a statement, certainly. 
Q i Somebody signed statements about what, sir? 
A ' About just what you asking me. If you want to ask the 
question again. 
Q What was I asking about? 
A I don't know. You ask me. 
MR. SMITHSON: I think we ought to go ahead, Your Honor. 
We will never get anywhere now. 
THE COURT: Put your next question, Mr. Johnson. Let's 


get ahead. 


BY MR. JOHNSON: 

Q As a matter of fact, weren't you signing a statement 
about a counterfeiting? 
A I haven't signed any statement. 

Did somebody charge you with handling counterfeit bills? 

THE COURT: You have gone right back to the thing I told 
you was improper for you to ask. You called him as a witness. 

BY MR. JOHNSON: | 

Q Now, when you first started talking to the narcotic 
people, did they tell you why you ought to become an informer? 

MR. SMITHSON: Your Honor, it is hearsay, 

THE COURT: The objection is sustained. 

MR. JOHNSON: If Your Honor please, may I show his back- 
ground and shy he became a police informer at all? ff t may not, I will 
desist, if Your Honor please. I don't mind if Your Honor makes the 
ruling. 


THE COURT: No. 


MR. JOHNSON: I may not? 


THE COURT: No. We are not going into all of his back- 


ground of being 2 police informer, if he was, or narcotic informer. 
We are not going into that. That would take us into all the cases he 


has ever worked on, if he has worked on any others. 


MR. JOHNSON: I beg your pardon. I see what Your Honor's 


jdea is. I don't want to go into any of the other cases that he has 


| 
worked as a narcotic informer on. I merely wanted, if Your Honor 


please -- 


THE COURT: Just put your question, Mr. Johnson. 
MR. JOHNSON: If Your Honor please, it leaves me dis- 
turbed as to whether I might not transgress if I ask the question. 
THE COURT: What is the question. If you will put the 
question, I will rule on it. 
BY MR. JOHNSON: 
Q Isn't it true, sir, that you were induced to become an 


informer because’ you had become involved in a counterfeiting charge and 


you became an informer so as not to be prosecuted as a counterfeiter? 


A I' don't quite understand the question. Would you mind 
repeating it again, sir? 
Q As a matter of fact, did the Treasury Department turn you 
over to the narcotics people as a prospective informer? 
MR. SMITHSON: That is not the same question, Your Honor. 
Left an inference with this jury. I ask that this question be stricken 
and the previous question read to the witness. I think he is entitled 
to that. 
THE COURT: Very well, read the previous question. 
(Whereupon the indicated question was read by the re- 
porter.) 
THE COURT: Do you understand that question now? 
THE WITNESS: Yes, Your Honor. 
THE COURT: You may answer it. 
THE WITNESS: I wasn't turned over to anyone. The Nar- 
cotic Burear of the Federal agents from the Narcotic Bureau talked to 


me in reference to the traffic of narcotics. I didn't know anyone or 
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don't know anyone that deals in narcoties. It was just the fact that 


each -- or the person had the narcotic in her hand. I didn't know 
that the person had narcotics. If I had known the person’ had narcotics, 
| 


I would never have carried the agent there. 
BY MR. JOHNSON: 

Q I see. And it is your testimony, sir, mOaE that you 
never informed the narcotic people that Doris L. Gardiner! had narcotics 
or was dealing in narcotics? | 

A I most certainly did not. In fact, I told! the agent 
that I didn't want them to involve Doris in anything as far as narcotics 
was concerned, and they said as long as she didn't touch it, and they 

| 
were going to try to see to it that she didn't touch it, but it so 
happened that when I got there or the agent and myself, Doris had it in 
her hand, because the previous arrangement was with her os the tele- 
phone that she was going to introduce me to somebody else that dealt in 
narcotics. As I said previously, I don't know anyone chat deals in 
narcotics. 

Q Now, sir, is it true, sir, that despite what you have 
just been saying, that the first thing you said to Doris when you intro- 
duced Broadnax as your brother was that all narcotic aaeccions will 
take place with my brother? 

A As far as introduction, yes. 

Q So then you did then, sir, induce Doris to have some 


narcotic transactions with Broadnax, did you not? 


A No, I did not. 
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MR. SMITHSON: Objection, it is leading. It is an im- 
proper question. It is a conclusion that he has induced her. He has 
answered that that he did not. 

MR. JOHNSON: I don't understand what his objection is. 

THE COURT: You are objecting to the question? 

MR. SMITHSON: I certainly do, Your Honor. 

THE COURT: All right. The objection will be sustained. 
The question will be stricken, and the answer. 

Put your next question, Mr. Johnson. 

BY MR. JOHNSON: 


Q Now, so that I may get this straight, it was your under- 


standing with the narcotic people that you weren't to involve Doris 


with the narcotic trade, is that right? 

A As far as -- 

Q Handling or touching? 

A That is right. 

Q And that she was merely to -- you were merely to have her 
introduce Broadnax to someone that was handling narcotics? 

A Through former conversation with her, she told me that 
she knew everyone that dealt in narcotics. 

Q But your understadding with the narcotic people was that 
they weren't to touch her, that they were to merely get you -- you were <- 
to merely get her to introduce them to the people that were handling 
narcotics, is that right? 


A That is right. 
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Q Well now, why did you tell her on that day thet all nar- 


cotic transactions you are to conduct with Broadnax? 

A Well, I don’t think it is obvious she told you that I 
told her not to touch the stuff. It so happened she Sjached it or had 
it in her hand. I tried to knock it out, but I couldn't. 

Q Is it your testimony when you first came in the room with 
Broadnax, she had narcotics in her hand? 

A After we had got down and were seated, Veer 

Q Now, is it your testimony when Broadnax was there the 
first time, she had narcotics in her hand? | 

A That's right. 

Q And you tried to knock it out of her hand? 

A I most certainly did, to keep her from giving it to the 
agent, because I knew once she passed it to the agent, ‘that was the end 
of it. 

Q Now, Mr. Jackson, since you got out of prison, have you 
been employed anywhere? 


MR. SMITHSON: I think this is improper} Your Honor. 


THE WITNESS: Yes, I have been employed, certainly. 
THE COURT: I will overrule the Spyections 
MR. SMITHSON: I will withdraw it, Your Honor. 
BY MR. JOHNSON: | 
Q How long? 
A Joseph R. Jacksan was employe¢ until December the first. 


I have a legitimate income of $175.00 per week, which [ paid income tax 


on. You can check that, sir. 


vertible? 
A 


Q 


A 


You had an income of $175.00 per week? 
That's right, legitimately, sir. 

Since when? 

Since December 14, 1961. 

THE COURT: Did you say a week or a month? 
THE WITNESS: A week. 

BY MR. JOHNSON: 

Since December you have had $175.00 a week? 
That's right. 


I see. And did you tell her you were working for your- 


She knew I was getting ready tc go in business for myself, 


BY MR. JOHNSON: 


Now, sir, when did you acquire this 1961 Chevrolet con- 


I don't own a 1961 Chevrolet convertible. 
Whose is it? 


The woman that owns it, I imagine; she has her name on 


the registration card. 


Q 


A 
Q 
A 


Don't you know who owns it? 
Her name is on the registration card. 


Do you know who owns that car you have been driving? 


‘She can be paying for it still on the finance company, 


THE COURT: Tell him who owns it. 

Is that what you want him to tell you? 
MR. JOHNSON: Yes, ma'am. 

THE COURT: If you know. 

THE WITNESS: Mrs. Savoy owns it. 

BY MR. JOHNSON: 

Mrs. Savoy? 

That is right. 

Is she a girl friend? 

Yes. 


MR, SMITHSON: I think we are getting pretty far afield 


MR. JOHNSON: No. 
MR. SMITHSON: I think we are getting pretty far afield 
in any case such as we have before this jury. I believe we ought to 


come to some termination, Your Honor. 


MR. JOHNSON: If Your Honor please, I think this is a 


very important development. 
MR. SMITHSON: I object for immateriality and irrelevancy. 
THE COURT: The objection is sustained. 
BY MR. JOHNSON: 
Q Isn't it true, sir, that you told Doris Gardiner, as a 
matter of fact, that you were in trouble in Virginia, that you left your 


car over there on account of your bond? 


THE COURT: Just a minute. You may answer that. 


THE WITNESS: Yes, I think so. 

MR. SMITHSON: Now, since it is answered, may I ask the 
Court to strike the inquiry? This is his witness which he is again at- 
tempting to impeach, Your Honor. 

MR. JOHNSON: How am I impeaching? 

MR. SMITHSON: Because it is an attack on whether or not 
the witness has engaged in certain activity or said anything to this 
particular person. I think it is improper, Your Honor, 

THE COURT: The objection is sustained. 

MR. JOHNSON: May I come to the bench and tell you what 
I want to do? 

THE COURT: Yes, you may come to the bench. 

(Whereupon counsel approached the bench and the follow- 
ing proceedings were held: ) 

THE COURT: Mr. Johnson, you are examining this man -- 

MR. JOHNSON: Yes' ma'am. 

THE COURT: -- as though the Government had put him on 


and you were now cross examining him. You have called this witness 


yourself, and you have called him because you want to establish your de- 


fense of entrapment. 

MR. JOHNSON: Yes, ma'am. 

THE COURT: You have the burden, of course, of estab- 
lishing this defense. 

MR. JOHNSON: Yes, ma'am. 

THE COURT: Then, the Government, of course, has its ob- 


ligation with reference to it, too. 


MR. JOHNSON: Yes, ma'am. | 

THE COURT: Now, you are not asking this |witness any- 
thing about the circumstances, very little about it. 

MR. JOHNSON: If Your Honor please, I Nedtave I outlinec 
my case to the jury. I think I told Your Honor, and if Your Honor will 
read it -- 

THE COURT: You didn't tell me how you expected to prove 
it though. | 

MR. JOHNSON: May te I had better do it again. I expect 
to show this man induced her to go into narcotics by telling her he was 
in trouble. 

You prevented me from bringing out the fact that he was 
in love with her and our -- ! 

THE COURT: I haven't prevented you from doing any such 
thing. | 

MR. JOHNSON: I thought Your Honor had. 1 tried to go 
into the background with him, how long he had been associating with her, 
what he had done with her, how well -- 


THE COURT: You haven't asked him anything about being 


in love with her. 


MR. JOHNSON: Maybe I made a mistake. But that is the 


background of it. 
THE COURT: You mean that you are asking about this auto- 
mobile because you wanted to show that he told her that and then in- 
| 


duced her to buy or sell narcotics to get the money? Is that what you 


are talking about? 


MR. JOHNSON: Yes, that is right. 
THE COURT: All right. 
(Whereupon counsel resumed their places at the trial 
table and the following proceedings were held: ) 
BY MR. JOHNSON: 
Q Now, sir, your testimony was you did call her and tell 
her you were in trouble in Virginia, didn't you? 
A Yes, I did. 
Q And that you needed money, is that correct? 
A But the fact is, I didn't get it from her. 
Q No, sir. I said, you told her you needed money, is that 
right, sir? 
A Yes, sir. 


Q You wanted her to do something? 


A I didn't want her to do anything. 


Q Now, what was the purpose of your calling? You weren't 
in trouble in Virginia, were you? 
A Well, I had been involved in a little scrap, yes, sir. 
Q What was it you were involved in? 
MR. SMITHSON: Objection. It is irrelevant, Your Honor. 
MR. JOHNSON: I want to see whether he told her. 
THE COURT: All right, you may ask him what he told her 
about it. 
BY MR. JOHNSON: 


Yes, what did you tell her about it? 


I told her I had got in a fight in Virginia. 


Sir? 
THE COURT: What else did you tell her about it, if 
anything? : 
THE WITNESS: Oh, I don't recall verbatim what I told 
her at that time. 
THE COURT: Can you remember the substance of it? If 
you do, tell us that. 
THE WITNESS: The substance of it was that I had a fight 
in Virginia with another fellow. 
BY MR. JOHNSON: 
Q Wasn't your car supposed to be over there in hock to 2 
bondsman? 
A My car couldn't have been over there ecdees I didn't 
own an automobile at the time. 
Q I mean this lady's car that you ride around in, wasn't 
her car -- you didn't tell her that it was the lady's car, did you? 
A I couldn't hock the lady's automobile. 1 would have 
to hock my own. 
Q You never told Doris that you had another girl friend 
whose car you were driving, did you? 
A I couldn't see where it was important to ‘tell her. 
Q I see, sir. But you did tell her that this car was in 


hock over in Alexandris and you had to have some money to get it out of 


hock, didn't you? 
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A Like I said before, Mr. Johnson, I don't recall telling 
her that the car was in hock and even so I couldn't hock another per- 
son's automobile. 

Q Didn't you, sir, as a matter of fact, tell her that you 
were in a terrible lot of trouble, you killed a man, that -- 

THE COURT: Just a minute. 
BY MR. JOHNSON: 
-- that your car was in hock over there? 
THE COURT: Just a minute, Mr. Johnson. You are putting 
too much into one question. Let's have one thing at a time. 
BY MR. JOHNSON: 

Q Didn't you tell her, sir, that your car was in hock in 
Virginia? 

THE COURT: Well now, he has answered that. 
MR. JOHNSON: Yes. 

THE COURT: Now put the next thing. 

BY MR. JOHNSON: 

Q Didn't you tell her, sir, that you were in bad trouble 
over there, that you had to have some money in a hurry? 

A If I had killed a man, Mr. Johnson, I don't think I would 
be here testifying here, unless I was subpoenaed, 


THE COURT: Now just a minute. He is asking you about 


whether or not you told Doris Gardiner certain things, not anything 


else. That is the question you are to answer. 


THE WITNESS: Your Honor, I told -- 
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THE COURT: Just a minute. I want the reporter to read 
the question to you. Listen to it, and then answer that question. 


MR. JOHNSON: May I rephrase the question? 
| 


THE COURT: Well, if you want to rephrase it. 


BY MR. JOHNSON: 
| 


Q Isn't it true, sir, that you told her that the man was 


shot in Virginia and that you were in some bad trouble? 


A I think I have answered that question. I said I don't 


| 
| 
Q Isn't it true, sir, that you actually told her that a 


recall verbatim whether or not I did say that. 


man was shot in Virginia, and you had to have $1500? 


A Can I ask you a question, Mr. Johnson? 
THE COURT: No, you are not to ask him a question. You 
are to answer that question. 
THE WITNESS: I don't recall, Mr. Johnson. 
Q Answer this question, yes, or, no. Are oe or are you 
not married? 
A I have been married. 
Q When did you get divorced? 
A I am not divorced. 
Q During this period, sir, when you were riding around in 
a 1961 convertible, belonging to another woman, was your wife and 
children on welfare? | 
MR. SMITHSON: May I ask if this witness is on trial, 


Your Honor. 


THE COURT: Are you objecting to this question? 
MR. SMITHSON: Yes, I an. 
THE COURT: The objection is sustained. 
BY MR. JOHNSON: 
Q Did you have any conversation with Doris Gardiner's 
mother about Broadnax being your bodyguard? 
a Are you finished sir? 
Q Sir? 
Are you finished? 
I beg your pardon? 
THE COURT: Yes, he is finished. You may answer. 
THE WITNESS: We talked any number of times. 
BY MR. JOHNSON: 
Q No, sir. Did you, sir, have a conversation partici- 


pated in by you, Broadnax and this little girl's mother, in which she 


said: Are you your brother's bodyguard? 


Did you have that conversation? 
MR. SMITHSON: Objection, Your Honor. 
THE COURT: The objection is sustained. 
MR. JOHNSON: No further questions. 
EVELYN ELIZABETH ROBERTS 
was called as a sitness by Defendant Gardiner, and having been duly 


sworn, was examined and testified as follows: 


DIRECT EXAMINATION 
BY MR. JOHNSON: 
Will you state your name, please? 
Evelyn Elizabeth Roberts. 
Where do you live, Mrs. Roberts? 


1506 Upshur Street, Northwest. 


Q Are you related to the defendant Doris L.| Gardiner? 
A 


She is my sister. 

Q Now, Mrs. Roberts, directing your attention to the month 
of January, 1962, and the latter part of December of 1961, did you live 
at that address at that time? 

A Yes, I did. 

Q Now, during that course of time, did you come to know a 
man who was called Ricky, or something of that sort? 

Yes. 

Did you know Joseph Jackson? 

Yes. 

MR. JOHNSON: Mr. Marshal, will you bring Agent Broadnax 
to the door. | 

THE COURT: Mrs. Roberts, would you keep your voice up 
as much as you can, please? 

THE WITNESS: Yes. 

(A man enters the courtroom. ) 


MR, JOHNSON: Stand right there. Now, you may leave, 


(A man left the courtroom. ) 

BY MR. JOHNSON: 

Is that the gentleman you came to know as Ricky? 
Yes. 


MR. SMITHSON: I wish counsel wouldn't bestify, Your 


MR. JOHNSON: I thought I was asking a question. 

MR. SMITHSON: You asked, is the person known to you as 
Ricky and I can't think of a more leading question you could ask. 

MR. JOHNSON: If Your Honor please, I am trying my best, 
but I think that everybody in this whole thing has testified that this 
man was called Ricky. I don't think there is any -- I don't think I 
have advantage of anyone. 

THE COURT: Mr. Johnson, it is a rule that when you call 
a witness, you are not to ask leading questions. 

That is a rule for everybody, regardlesa of who else is 
testifying. 


BY MR. JOHNSON: 


Q Is that the gentleman -- did you ever know that gentle- 


man who came in? 
A Yes, I did. 
What did you know him as? 
Ricky. 
Who did you see him in that house with? 


Joseph Jackson. 
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Now, did you see him there frequently or infrequently? 


Well, frequently, I would say. | 
THE COURT: What is your answer, please? : 
THE WITNESS: Frequently. | 
BY MR. JOHNSON: 
Q Now, Mrs. Roberts, did there come an occasion when you 
were present, your mother was present, Ricky was present, and Joseph 


Jackson was present, in which a comment was made about the frequency of 
Ricky's visits? 
A Yes, it was, by my mother. | 
Will you tell us what your mother said? 
She -- 


To Ricky. 


| 
| 
She asked him was he Mr. Jackson's bodyguard. 


Now, do you know what relationship Ricky was supposed 
to be to Jackson? 
A His younger brother. : 
Q Now, directing your attention to sonetine| in the month 


of January, 1962, did you have occasion to receive a telephone call 


from Joe Jackson? 
A Yes, I did. | 

Q Will you tell Her Honor and the ladies and gentlemen 

what Joe Jackson said to you over the telephone? | 

MR. SMITHSON: Objection, heresay. 


THE COURT: Who was present? 


THE WITNESS: You meen when the telephone conversation was? 
I answered the telephone. He talked directly to me. 

TEE COURT: The objeczion is sustained. 

MR. JOHNSON: Well, if Your Honor please, this is the en- 
ployee ther entrapped the defendant. I am trying to show that -- I claim 
-- I clain, -- 

SMITHSON: Objection. 

‘COURT: I do not ent to hear you say anything more of 
that kind. 

JOHNSON: Well, if Your Honor please, I claim thet this 
men entrapped the defendant. I think that -- 

‘COURT: Will you please cease making those remarks? 

JOHNSON: Your Honor, may I not show the genesis - 


2 COURT: You may come to the Bench. 


the Bench.) 


‘COURT: You want her to tell you what Joseph Jackson 


‘JOHNSON: Yes, ma'am, an employee of the United States 
Government. 
THE COURT: What theory’ 
MR. JOHNSON: That he entrapped this defendant into doing 
this and I think that that is right squarely in the hand. 
THE COURT: You might as well be out in the street, you 
talk so Loud. 


I do not see how she could testify to something -- 


MR. JOHNSON: Well, I think that the basis h 
for this in this evidence. Josewh Jackson, said he called == 
THE COURT: Joseph Jackson is not the defendant. 


MR. JOHNSON: If Your Honor please, this nan has claimed 


THE COURT: I lkmow what they claim. I want |to know whet 


your theory is that it come it. 


MR. JOHNSON: This man was directed by the Government for 


the initiation and development -- : 
THE COURT: I am sorry, but the objection is sustained. 
MR. JOHNSON: May I finish? | 
THE COURT: No, because I know what you are! going to say. 
I know that your defense is entrapment. 
MR. JOHNSON: Yes, ma'am, but I can't prove! 


show how he started entrapment. 


THE COURT: You will have to prove -- 


MR. JOHNSON: Only prove by what Joseph Jackson said. He 
didn't say it to Doris, if Your Honor please. | 

THE COURT: I am not going to argue. I neve sustained 
the objection. 

MR. JOHNSON: Does Your Honor want to know what the sub- 
stance of the conversation was? 

THE COURT: Just a minute -- 

(In open Court) 


THE COURT: Will you come back, Mr. Smithson? 


SMITESON: I am sorry, Your Honor. 


serence was over. 


we had finished, too. 
JORNSON: bhink I better tell Your | 


cy the conversation because + 


saying 
MR. SMITHSON: I must odject to that 
x4 on to the defendant, whether or not he told ner that he 
needed money. Now, he proposes to bring hear 
on this varticular r i It is obviously -- 


I have sustained the objection. I am not going 


BY MR. JOENSON: 


Without delineating whet the conversation was, did you re- 


ceive 2 call fom Joseph Jackson in January of 1962? 


Did: you determine from what place Joseph Jackson was 


regerd to the conversation that went on, as to the sub- 


mean it was a long distance call? 


it -- did it come from a state or the District of 


Well, now, he said it came from Virginia -- I don't -- 

THE COURT: Do not tcll us what he said. 

THE WITNESS: Well I don't kow. 

MR. JOHNSON: I have no further questions. 

DIRECT EXAMINATION (Resumed) 
BY MR. JOHNSON: | 
Q Mr. Jackson, will you tell us if you were ae of any 
offense and what it was and when. 

MR. SMITHSON: Of course, Your Honor, for the reasons I 
have heretofore indicated, it is impeachment of his own witness. I do 
not believe it is proper under the law. 

TRE COURT: Very well. I will permit it. I overrule the 
objection. You may answer. | 

THE WITNESS: I wes convicted of robbery in 19505 in 1954 
I was convicted -- | 

MR. MITCHELL: I can't hear the witness. 

THE WITNESS: 1954 I was convicted of cotayas 2 concealed 
weapon after having been convicted of a prior felony. 

DORIS L. GARDINER, 
was called as a witness by counsel in her own behalf, and, efter having 
been sworn by The Deputy Clerk, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. JOHNSON: 


Will you state your name, please? 


Doris Louie Gardiner 


COPY AVAILABLE 


You'are a defendant in this case, are you not? 


Q Directing your attention to the gentleman that took th 


stand just before the noon recess and afterwards, Joseph Jackson, when 


ana where did you first come to know him? 
I mét him while I wes serving time at the Reformetory for 
Women. 
What wes the nature of your relationship with hin? 
A At first we had a work relationship. I had charge of the 
recreation in the auditorium where he was the movie projectionist. 
Q And did anything develop from that work relationship? 
We established, I would say, a more intimate relationship. 
Q Q Was it exemplified in the exchange of anything between the 
two of you except words? 
A We wrote letters. He had this -- he sent money to me. We 
exchanged presents. His family visited me and his kids. 


You say his family. What members of his family visited 


His mother, Miss Irene Keyes. 
Anybody else in his family? 
His three daughters, Joyce, Jo Ann, and Carolyn. 
Q Now, were you informed by Jackson as to whether he was 
married or unmarried or what? 
When we first started our relationship he told me he had 


been married but was divorced -- I mean, separated from his wife, and 


gE 1679 thet he was getting a divorce. 
Q 
Woman's Reformetory after you got out? 
MR. SMITHSON: Objection. 
After he got out of the Reformatory. 
Yes. 
MR. SMITHSON: I don't see the materiality of this, Your 
Honor. : 
THE COURT: I overrule the objection. | 
BY MR. JOHNSON: 
a} Now, I am going to show you this, which is Defendant's 
Exhibit for identification No. 12, and ask you to look at ib. (Hands ) 
Now, Miss Jackson -- I mean Mrs. Gardiner, Defendant's 
Exhibit 12 contains the words Jameel Ahmad as a visitor, the name of 


visitor. | 
Can you tell Her Honor end the ladies and gentlemen of 
jury who Jameel Ahmad was thet made the visit on that day? 
A That was Joseph Jackson. | 
Q Thereafter did you have any evidence of his continued 
interest in you subsequent to the time that he got out of Lorton and you 
were still in the Women's Reformatory at Occoguan prior to your release? 
A Prior to my release? : 
Q Yes. | 


Yes. 
| 


What, if anything, did the defendant, -- I mean, did -- 


COPY AVAILABLE 
¢ original bound volume 
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Now, with regard to time, can you fix the time of these evidences of his 
connection with you after his release and during the time when you still 
remained in custody at the Reformatory at Occoquan? 

Can you give us the year that it happened, subsequent to 
his release? Whet year was it? 

I don't understand what you mean. 

Was it 1961? 

When I saw him next? 

Q No. When you saw him at the visit we spoke of. That 
visit wos in May, was it not, this visit? 

A I think it was April. 

Q April. 

MR. SMITHSON: Your Honor, counsel has been leading this 
witness. He put’ the name off that tape. He has now referred to this as 
in May as an indication of it. Can't we have an examination of his own 
witness without leading the witness? 

THE WITNESS: I dan remember the dates, Mr. Smithson. 

MR. JOHNSON: No, Mrs. Gardiner. 


THE COURT: Just a minute. I think you should make an 


effort to frame your questions so they are not leading, Mr. Johnson. 


MR. JOHNSON: If Your Honor please, if that was an error, 
it was an unconscious error. 
THE COURT: As a result of this card you saw Mr. Jackson, 


did you? 


THE WITNESS: Yes. Yes, I believe it was on the fourth 
Sunday in April. 
THE COURT: What year? 
THE WITNESS: 1960 | 
THE COURT: All right. Go ahead, Mr. Jonson. 
BY MR. JOHNSON: 
Q Now, with regard to the time just prior to your release 


and subsequent to this visit, did you receive anything from Josepn 


Jackson directly or indirectly? 


A I received money from him indirectly efter the authori- 


ties at the work house stopped him from visiting me. 


MR. SMITHSON: I move that the answer be stricken. It 
was an obvious attempt by the witness to put something in thet was not 
responsive to the question. 

THE COURT: Well, I couldn't hear her. You get so close 


to that microphone it distorts your voice. 


Mr. Reporter, bring your record here and read it to me. 


(Thereupon, the reporter went to the bench and read the 


answer last given by the witness as follows: 
"I received money from him indirectly after the authori- 
ties stopped him from visiting me.") 
THE COURT: I will strike the answer. 


You listen to the question and just answer vhat he asks 


you and don't add anything to it. 


BY MR. JOHNSON: 
Q Did you receive any money from Joseph Jackson directly or 
indirectly after this visit of April the 20th? 
4 Yes. I received money indirectly. 
Q Will you tell us how you received the money? 


A At one time my uncle visited me. He sent, I think it was 


$10 or $20, and on another oceasion I received money my mother brought. 


MR. SMITHSON: Objection. I move that both answers be 
stricken because it obviously contains hearsay. This witness is trying 
to say thet the money came from someone when it was not delivered from 
that person. 

MR. JOHNSON: If Your Honor Please, I asked the witness 
if she received it indirectly. 

MR. SMITHSON: That's the very point, Your Honor. In- 
directly encompasses anything this witness wants to say. This witness 
can't testify where any of this money came from, if it did come from 
anybody. 

MR. JOHNSON: If Your Honor please, I think she can very 
well testify. 

THE COURT: Well, if you want to show that Jackson sent 
the money to her then you are going to have to show it by somebody 
through whom he sent it. She doesn't know who sent it. All she knows 
is thet somebody brought it to her. 

MR. JOHNSON: If Your Honor please, I think I revealed at 


the bench why I didn't bring one of the witnesses here. 
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THE COURT: That doesn't excuse you from proving it in the 


correct way, Mr. Johnson. 


MR. JOHNSON: Well, will Your Honor issue a subpoena. then? 
| 
THE COURT: Yes. Certainly. 


BY MR. JOHNSON: 


Q Now, Doris, efter you -- was there anything extraordinary 
| 
about your release? 
MR. SMITHSON: Your Honor, I don't know what that means. 


But I think counsel better do something about that at the bench: what 


he means about extraordinery about the release. | 


| 
MR. JOHNSON: Well, I don't think I want to 0 to the 


bench. I am just asking if there was. 


MR. SMITHSON: Then, I move that the questioh be stricken. 


It is immaterial. 


| 
THE COURT: I don't see any purpose in this question. This 


is long before these charges came up. 


MR. JOHNSON: If Your Honor please, I merely; want to show 
| 
| 
THE COURT: There is nothing before me that indicates it 


what the circumstances surrounding her release were. 


is at all pertinent in this case. 


MR. JOHNSON: Well, I believe I have shown a background 


| 
THE COURT: I know what has been shown and the jury does, 
| 


that this man became employed with the -- 


too. You don't need to state it. 


MR. JOHNSON: If Your Honor please, there is no harm in stat- 


ing it. It has been testified to. 


THE COURT: This is not the time to state it. When you 
want to argue to the jury it will be at the end of the case. 

BY MR. JOHNSON: 

Anyway, you were released. At what time? 

You mean the actual day of my release? 

Yes. 

December 2nd, 1961. 

Tell us about your efforts to obtain employment. 

A Before I left the institution I had worked in the culinary 
unit for six years, which is a non-industrial department. I worked under 
one stewar@. He had tried to secure a job for me in Arlington, Virginie, 
es 2 clerk in 2 drafting plant. 


Upon my release I told my parole officer, Mr. Gordon Davis, 


In turn, he called the Woman's Reformatory and talked to the steward, 


Mr. Adams. He told him the woman couldn't hire me until around the 
first of the year. 

He also called a place in Virginia, a laundry, and they 
gave him the same reason, saying thet they couldn't use me until the 
first of the year. 

Later, two weeks later, I went back. Mr. Davis sent me to 
a Mrs. Hamlet, I think somewhere in the District Building. 

Q Were you able to obtain employment after that effort? 
A She called several places on the first day and I couldn't 
get a job. She told me to come back the following day, which I did. 
She called Mr. Nathan Gordon, 1818 Benning Road. He 


promised to put me on part time. I explained to him I had just been 


released from the institution, serving six years, and asked him if he 
could put me on full time and he said yes. 


Q Were you employed part time there? 


A For about a week. 
i 


Q And what was the date of your first employment? 


A I think it was December 27th. 


Q Now, in between the time you had been released and the tine 


you had become employed, had you seen Joseph Jackson? 
A I had. 


Q Frequently or infrequently? 


A I would see him at least four times a week. | 


Q And did you receive anything or did you not receive any- 


thing from him? 


How much was that? 


if 
A I received some money once before I was working. 
1 


Q 
A I think it was $40. 
Q 


And Christmas time was at or about December. Did you re- 
ceive anything from him at Christmas? 


Not on Christmas day. It was after Christmas. 


How much was that? 


$60. | 
Now, during this period of time had you used narcotics? 


No. 


Had you trafficked or dealt or associated with narcotic 


No. Not to my knowledge. 
Q I see. Now, when you started to work for Gordon's how 
much was your salary? 


A $1.00 an hour. 


Q And whet was your average weekly pay? 


4 I would -- after income tax was taken out I received about 
$33 and some odd cents. 

Q Every when? 

A Every -- I would get paid one week on Saturday and the next 
week I would get paid on Sunday, because I had to work half a dey on 
Sundays. The days I worked on Sunday I was paid on Sunday. 

Q During this period of time how did you get back and forth 
to work? 

A Sometimes I rode in a cab and sometimes I rode on the bus 
and several tines Joseph Jackson carried me. 

Q Did ‘there come e time that you met the man you now know 
to be Agent Broadneax? 

A Yes. 

Q Do you know when that was with reference to Christmas of 
1961? 

A It was -- I am not certain if it was before Christmas or 
afterward. It was during the Christmas holiday. 

Q During this period of time was Joe Jackson visiting you? 


A Yes. 


| 
| 
Q Now, who introduced you to the man you now mow to de 


Agent Broadnax? 
A Joseph Jackson. 
Q Who did he introduce you as? | 
A He introduced him to me as Ricky, his ee 
Q Had you made any engagement to traffic or aéel in narcotics 


or to have or use them, or anything at that time? 
A Thad not. 


| 
Q Directing your attention to this pericd of tine was 
Joseph Jackson introduced to your parents; your parent, your mother? 


A He already knew my mother. 


And did he know your sister? 


Q 
A He knew ny family. 
Q And do you remember an occasion in which Joseph Jackson 


was present and the man you now know to be Agent Broadnex| was present, 


when your mother made a remark to Agent Broadnax about the frequency of 


his visits? 


A Yes. 


Q Can you tell Her Honor and the ladies and gentlemen of the 


jury what that remark was? 


A Tt was about the 4th or 5th time that Joseph Jackson and 
Agent Broadnex, whom I mew then as Ricky came to my house, and on the 
way out my mother asked Agent Broadnax if he was Joseph Jackson's body 


guard. 


Q Now, with regard to the relationship between you and 


Joseph Jackson, did that relationship ripen into a closer relationship 


than mere friendship? 
A I would say it was more than just a relationship before 2 
left the institution. 
Q Did there come any time during that when you discussed a 
serious relationship between you two? 
Somewhat serious. 
Beg your pardon? 
Somewhat of serious. 
Now, have you ever visited his home? 
His mother's, yes. 
Q Can you tell Her Honor and the ladies and the gentlemen 
of the jury approximately when that was? 
A It was during the Christmas holidays. 
Q Did there come a time that -- first, did Mr. Jackson ever 
give you any information as to how he was employed? 
A We had discussed some personal matters and I asked him what 
he was doing. He told me he was working in a government garage as a 
mechanic. 
THE REPORTER: In what garage? 


THE WITNESS: Some government building as a mechanic in a 


Did you know him to be a mechanic? 


I did. 


Did he wear mechanic's clothes? 


Several times he came to my house he had mechanic's clothes 


Q With reference to sometime in the early part of January or 
the latter part of December did you receive any informetion from Joseph 
Jackson about an occurrence in Virginia? | 

A I received some information. 

Q Beg your pardon? 

A I did. 

Q What was that information that you received ‘tron Joseph 


Jackson? 


A He told me he had been in Virginia gambling jana had had 
a misunderstanding with a man and had shot him. : 

Q And what, if anything, did he want you to a0? 

A He told me he had to get $1500; that if he paid this fellow's 
doctor's bills he could -- he would beat the charge. : 


Q Now, with regard to -- did he tell you haw he thought that 


might be arranged for? | 

A He first asked me if I could loan him some money. I told 
| 

him I didn't have eny. | 


Q Did he make any other suggestions to you then or later? 


He asked me if I knew where I could get him any drugs. 


A 
Q What did you tell him in response to that? 
A 


I told him I didn't know where I could get him any drugs. 
| 
| 


Did he let it drop there? 
He did not. 
1) | When was the next time he spoke to you about it? 
A Ve talked about it that same afternoon. I told him 
I didn't know anybody whv had anything. He asked me again. 
I told him I didn;t know anybedy. 
Q Did he let it go at that? 
A He did not. 
Q What happened next about it? 


A He asked again. He met me at work and asked me 


again. He asked me if I would let him go to jail for $1500 when 


I knew I could get some drugs for him. 

Q ' How frequently between January -- between December, 
the latter part of November, and the deate of January 10, did he 
bring to your attention drugs? 

A Every day. 

Q H.w frequently in thai period of time did he urge 
you to get it for him? 

A Every day. 

Did you finally agree to get drugs for him? 

A I told him on my next day cff I would try to see 
if I could find somebody. 

Q | Now, prior to the time -- prior to January 11, 
at 8:15, had you had any conversation with Mr. Jackson about 


his brother Ricky? 


Q Now, did there come a time when he did discuss with you 


the question of having his brother Ricky handle these things for him? 


A Ask me that question again. 


Q Did there come a time when he informed you that he wanted 
his brother Ricky to handle things for him in regard to obtaining money 


to pay in Virginia? 
| 


A Yes. On the -- I think it was the 10th of Janpary. 
Q Now, up until the time that he had mentioned these drugs 


to you had you used or sought to purchase or trafficked in any narcotics? 


A I had not. 


Q Did there ever in your conversations prior to this time 
and subsequent to the conversation about divorce -- did you! discuss 


marriage with Jackson. 


A He discussed it with me. 


Q Now, subsequently to January 10, did there Seer come a time 
when you received information as to Jackson's difficulties bn drinking 
because of his trouble, or when was it that you did, if you aid? 

MR. SMITHSON: Your Honor, that is the most confusing set 
of three questions I have ever heard. | 


MR. JOHNSON: May I withdraw it, please, Your Honor? 


THE COURT: Yes. 


| 
BY MR. JOHNSON: | 
Q Did there come a time when. Jackson was allegedly drinking 


because of his despondency about his Virginia troubles? 


MR. SMITHSON: I don't know how unless the witness was 
present. 

THE WITNESS: He drank in my presence. 

THE COURT: Just a moment. The objection is sustained 
to this question. 

BY MR. JOHNSON: 

Q Did there come a time that Jackson, other than by telling 
you, of his trouble in Virginia, did something to convince you of the 
way he felt about you? 

A Yes. He drank in my presence, in my basement, and Agent 
Broadnax was also present. 

Now, suppose you tell us what happened. 


You mean the conversation? 


COURT: Raise your voice a little so we can all under- 
stand you. 
THE WITNESS: He told me he was in trouble in Virginia 
and his brother, if I could get him some drugs for him his brother was 
going to see them in Baltimore for him. 


BY MR. JOHNSON: 


Q Now, directing your attention to the 15th day of March, 


did there come a time on that day that you saw Agent Heneghan? 


1694 
I did. 


Can you tell us approximately what time that was? 
TRE COURT: What is the date? 


MR. SMITHSON: The question was 3/15, Your Honor. 


MR. JOHNSON: On March the 15th. 
(Pause. ) 
MR. JOHNSON: I withdraw that. 
BY MR. JOHNSON: : 
Q Did there come a time on March & when you say) pin? Agent 


Heneghan? 


A Yes. 


Q Can you tell Her Honor and the ladies and gentlemen what 


time of day it was that you saw him on March 8th? 


| 
Q How do you fix the time as five minutes after 4:00? 


A Around five minutes after 4:00. 


A I was trying to get home for a phone call I was supposed 


to receive at 4:00 o'clock. 


The Court erred in directing the jury to consider 

the guilt of the defendant count by count upon 

the evidence adduced by the defendant without 

reference to the sole defense offered. 

The Court erred in coercing the jury to decide the 
guilt of the defendant upon the basis of her additional 
instructions. 


UNITED STATES DISTRICT COUT 
FO THE DISTRICT OF COLUsBIA 


CRIMINAL NO. 289-62 
DORIS L. GARDINDR, ET ab. 
Defendants. 


DEFE:DAsTS IhSTRUCTION NUuBir ONE 


The jury is instructed thet if they find that the defendant 
Gardiner was induced to commit the acts for which she nov stands charged 
by Joseph Jackson, they are instructed to find her not guilty unless the 
government shovs by evidence, beyond a reasonable doubt, that she would 
have committed those acts without any suggestion or persuasion by 
SoCs COS (Denied/s/Matthews, Judge) 
DEFENDANTS INSTRUCTION NUuBLY Ti.0 


i 


The jury is instructed that the statements, oral or written, 


which the government produced are only to be considered as evidence 


BEST CO! 


from the orig 


>Y AVAILABLE 
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| 
against the defendant in this case if they were freely! and voluntarily 


given. If the jury finds that they were induced o BERS in the hope of 


reward or benefit for défendant Gardiner, even though Narcotic Officers 
and others denied giving any express promise or hope, the statements were 


involuntary, and should not be considered for any purp es at all. 
(Denied/s/Matthews, Judge) 
DEFEXDANTS INSTRUCTION NUWBE NUWBhA THREE 
ie | 
i 


If the jury should find that said statenents (arch 8, ex. 15) 


were involuntary, then the entire testimon adduced a Court concernin 
€ 


the content of the statements should be disregarded in its entirety. 


(Granted as to Ex 15/s/Matthews, Judge) 
DEFnnDAl TS Ii TUCTION NU:BaR OUR 


be | 
If the jury finds as a matter of fact that the defendant 


Gardiner, was duped arid deceived by the informer oe and that her 


transactions and conduct with narcotics was the product of such deception, 


or if the state of the testimony is such that the jury has a reasonable 
doubt that her conduct or her forbidden acts were the! product of 


Jackson's suggestion and deception, then you should find the defendant 


(Denied/s/Matthews, Judge) 
DEFENDANTS InsTRUCTION NUMBER FIVE 
5. 


Gardiner not guilty. 


The jury is instructed as a matter of law that in determining 


whether said statcments made by the defendant Gardiner were involuntary, 


it may consider the purpose of the Narcotic officers lin not taking her to 
| 
a United states Commissioner as directed by the warrant of arrest, the 


time, manner, and extent and nature of the questioni ing. In addition the 


oxen, 


jury may consider the conduct of the Special imployee, the relationship 

he bore, or purported to bear, if any, to the defendant, the conduct of 
the prosecutor, in his suggestion of counsel and the purpose of it and the 
total climate which culminated in her testimony before the Grand Jury, 

nd, unless [the jury should find from considering the total atmosphere 
under which her statements were obtained, that her statements were in 


fact free and vcluntary and not induced or obtained in bargaining 


atmosphere. 


(Denied/s/Matthews, Judge) 
PETS INSTRUCTION NUwBLR SIX 


6. 

The jury is instructed that while prior convictions of the 
defendant Grrdiner may be co: sidered in connection with her claim of 
entrapment, the principal and pertinent inquiry is her disposition or 
predisposition to co-mit the forbidden acts immediately prior to the 
time they were actually performed; in this connection her prior dispo- 
sition to commit forbidden acts should be appraised by the jury in light 
of their remoteness from the time of the present acts, and her frare of 
mind and the conduct of Jackson and Broadnex and her reluctance, or 
lack of it, if any, to commit the acts here concerned. 


(Denied/s/Matthews, Judge) 
DEFEHDsi.TS INSTRUCTIONS NUswBLA SEVEN 


7. 
The jury is instructed that ordinarily a defendant is not re- 
quired nor could she be compelled to take the s and as a witness in this 
cause, but that under the law of the District of Columbia the United 


States attorney had the statutory right to dismiss all of the charges 


against her and compel her to be his witness. 
(Denied/s/Matthews, Judge) 


PROCEEDINGS 


October 12, 1962 


THE COURT: Good morning, members of the Jury. 


| 
Members of the Jury, I have received several notes from your 


Foreman, 


in this record to 


THE COURT: Mr. Johnson, I looked 


see if I cculd find any cross-examination of yours. 


MR, JOHNSON: There was none by zee 

THE COURT: Well, then, that concludes the reading 
cf this testimony by Mr. Scctt. : 

Now, members of the Jury, you are to retire and 


resume your deliberations, I think that maybe it would be helpful 


to the Jury if it would first take up counts two, three! and four, in 
| 
which the defendant Matthews is charged;; and then to) take up the 


| 
counts in which the Pannells are charged, and then after you have 


done that, you might begin with count one. Ido think that you should 


take these up one by one and discuss them and keep in mind what the 
| 
Court has said to you in the way of instructions. You are to determine 


| 
the facts, then to apply the law as the Court states it to you. 


You may now retire. | 


MR. MITCHELL: Would Your Honor allow the Jury to remain 


there until we come to eh bench, please? 
THE COURT: Yes. 


(At the bench:) 
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MR, JOHNSON: If Your Honor please, Your Honor instructed 


that they ccnsider the charges against Gardiner, count by count, 
Evidently, they may consider under Your Honor's instructions, 
we had entrapment on all of them -- 

THE COURT: Iam nct going to say a word about entrap- 
ment, they haven't asked a word about it and I am not going to 
discuss entrapment. 

MR, JOHNSON: Are you going to inquire what instructions 
they wanted? They asked for further instructions, are you going 
to ask them what type? 

THE COURT: Ihave already said to them, let me know what 
they want. 

MR. JOHNSON: I don't think you did. 

MR, SMITHSON: She said she dis not understand what they 


wanted and to advise if they wanted anything further. 


